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CONVENTIONS WITH SOUTH AFRICA, NEW ZEALAND, 
NORWAY, IRELAND, GREECE, AND CANADA ON DOUBLE 
TAXATION 


THURSDAY, APRIL 12, 1951 


Unirep Strares SENATE, 
CoMMITTEE ON ForEIGN RELATIONS, 
SUBCOMMITTEE ON DovusLe Tax CONVENTIONS 
Washington, D. C. 

The subcommittee met, pursuant to notice, in the committee hear- 
ing room, United States Capitol, at 1:30 p. m., Senator Walter F. 
George, chairman of the subcommittee, presiding. 

Present: Senators George (chairman of the subcommittee) ae ‘tte, 
Smith of New Jersey and Hicke nlooper. Also present: Mr. Colin F. 
Stam, chief of staff, Joint Committee on Internal Revenue Taxation, 
and Mr. Carl Marcy, staff associate, Senate Foreign Relations Com- 
mittee. 

Senator GrorGce. We are ready to proceed with the consideration of 
these various tax treaties. 

Mr. King, you are the first witness, and I think you had perhaps 
better go through all of these treaties with such comments as you 
wish to make on them, if that is agreeable to you. 


STATEMENT OF ELDON P. KING, SPECIAL DEPUTY COMMISSIONER, 
BUREAU OF INTERNAL REVENUE 


Mr. Kina. Very well, Senator. We appreciate the opportunity 
afforded us by vour subcommittee to present our views on the income 
and estate tax conventions now pending before it. 

Taking the income tax treaties first, of which there are six, it is 
somewhat difficult to summarize satisfactorily the nature and scope of 
these conventions. Some points thereof can be quite well generalized. 
For example, an important segment of each treaty has to do with the 
business income field, involving the enterprise of one country operating 
through an activity in the other, either incorporated or unincorporated. 
Except for perhaps minor matters of definition of the terms, this 
segment of these treaties, I think, is substantially the same as that 
found in other United States income-tax treaties now in force. 

Senator Grorce. Mr. King, will you identify those income-tax 
treaties, if it is convenient for you to do so at this time? 

Mr. Kina. Yes, sir. The income-tax treaties to which I refer are: 
Two with South Africa; one each with New Zealand, Norway, Ireland, 
Greece, and Canada. 

There was also another treaty submitted to the Senate, that with 
Belgium, but Belgium has requested that action on that be deferred for 
the time being. 

1 











2 CONVENTIONS ON DOUBLE TAXATION 


Coming to the next important segment of the treaties, that dealing 
with the flow of investment income in the form of dividends, interest, 
rents, royalties from a source in one country to an owner in another, 
the methods employed in eliminating double taxation in this field 
vary considerably in the treaties. However, either through the 
method of exempting the income from tax at source, or taxing in 
both countries and then deducting the tax imposed in the country 
of source from the tax imposed by the other, the double taxation 1s 
quite substantially eliminated. 

In the field concerning earned income, pertaining largely to the 
commercial travelers thet go from one country to another for short 
periods, there is also some variation in the methods employed in the 
elimination of double taxation. But it can be said, I think, except 
as to very minor items, that the methods used here in all these fields, 
in these treaties, find support in one or more of our existing treaties. 

The fourth branch of this subject has to do with administrative 
cooperation that is designed to supplement the substantive provisions, 
and concerned with the exchange of tax information and cooperation 
in tax collection. That subject was considered quite extensively 
about 2 years ago in connection with the French, Dutch, and 
Danish treaties. These treaties purport to follow quite closely, or 
not extend beyond, the solutions reached at that time. 

I would not like to attempt to anticipate the various questions that 
the witnesses to be heard by your subcommittee may raise, but I 
think it might be in order to discuss two points briefly. 

First, in the South African and New Zealand treaties we have a 
provision that grants exemption to certain classes of employees that 
go from one country to another for a brief period; and in those treaties 
we have excluded the public entertainers from these benefits. That 
point was in issue before this committee in the review of the treaty 
with the United Kingdom. The committee thought that that 
exception from the exemption should not have been made. We have 
tried to respect that view since and have done so quite successfully; 
that is, we have gotten the other countries to agree with that view 
in about six out of the nine treaties. In the other three, including 
the South African and New Zealand, and to a certain extent the 
Canadian, they have not been able to follow that view; and, rather 
than exclude the article and thereby deprive many other beneficiaries 
of its benefits, we have included it in these treaties. 

I thought I should call special attention to that, because it does 
involve a departure from some of our past treaties. 

* Senator SmiruH. Pardon me just a minute. You say those were 
the professional groups that go around, like theater groups and so on? 

Mr. Kina. Yes, sir. 

Senator Grorce. You might call to our attention the objections 
which have come to you, Mr. King. 

Mr. Kina. The only objection that has come to me on that has 
been from the Screen Actors’ Guild in California, and I understand 
their representative will be on here to discuss that point. 

Senator SmitH. You mean they do, or do not, want to be included? 

Mr. Kine. They want to be included within the exemptions, so 
that they will get the same benefits as the comme re ‘i al travelers. 

Stated another way, I think we have about a 75 percent victory 
on the point, but the principle is open to debate, contain. and some 
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countries are not able to accept that principle of exemption to actors 
and other public entertainers. 

The field of administrative cooperation has attracted attention, 
and I think the point which has come most to my attention involving 
dispute has to do with whether we should ask the other treaty country 
to collect tax for us on nationals of third countries that owe us the 
tax and have removed their person and property to the other treaty 
country. Our treaties with several countries, such as the Nether- 
lands, Denmark, and France, provide that we can ask the other 
country to collect for us from nationals of third countries as well as 
our own nationals that owe us tax but whose property and persons 
are not in the United States. Our position has been that that 
principle is a good one. 

The converse side of it is, of course, whether we should collect for 
the other country from nationals of third countries who have come 
into this country. 

The existing law provides for taxation of nationals of third countries 
in a rather important way. The common situation is where one has 
become resident here, incurred a bill, and left. Another would be 
where the foreign business enterprise had opened, say, a branch here, 
and in due course closed up shop and left owing us tax. Another 
example is where the nonresident alien receives income in excess of 
$15,400 from this country. He is subject to tax at our regular rates. 
And during the last session of Congress, it passed new legislation in 
that field directed at the refugee aliens especially, or others from third 
countries who come here, make profits in stocks, securities, commodi- 
ties, or otherwise, and leave owing us a bill. We think that that is 
the logical way to supplement our existing provisions for asking the 
other country to collect on our own nationals. 

This point was, as I recall, considered to some extent 2 years ago, 
but did not become as active as it has since. 

Unless the Senators prefer otherwise, I would like to submit those 
opening statements and await the opportunity of replying to the 
complainants or proponents of these treaties. 

Senator Smira. Mr. King, I recall when I was on this committee 2 
vears ago we discussed the French treaty. Are these similar to the 
French treaty that we discussed at that time? In other words, have 
you a general over-all type of treaty that you try to conform to? 

Mr. Kine. Yes; we rather naturally turn to our existing treaties. 
They form a basis for discussion, as well as the existing treaties to 
which the other country is a party. And the treaties that did come 
out of the session 2 vears ago have been used as a guide in the drafting 
of the conventions now before you, and as far as I can see we have not, 
especially in matters of administrative cooperation, gone beyond the 
principles. 

Senator SmirH. Let me put the question this way. Do you start 
with a model as a sort of a base and then diverge from that with the 
countries with which you are dealing? 

Mr. Kina. Yes. 

Senator Surrn. [ recall] in the French treaties we had certain devia- 
tions from what you thought would be a norm. I wanted to know if 
that was the way you were going at it here. 

I see my old friend, Mr. Carroll, over there, and I remember we 
discussed it with him. Welcome again, Mr. Carroll. I am glad to 
see you. 
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Mr. Kine. Yes; the principles of administrative cooperation finally 
adopted in the French treaty, after some protocol amendments that 
you will recall we had there, were carried into the then pending 
Netherlands and Danish treaties and have been carried rather gen- 
erally into the treaties now before this subcommittee. Or, stated the 
other way around, we have not readopted any of the principles that 
were rejected at that time. 

Senator Georae. Mr. King, it is apparent that in taking the South 
African tax treaty you refer to more than one sort of tax. You do; do 
you not? You cover income taxes, or, that is, it applies to income 
taxes, and excess-profits taxes? Is that correct? 

Mr. Kina. Yes; income and related taxes. 

Senator Grorer. Well, now, does that mean that a South African 
corporation doing business in the United States would be exempt from 
excess-profits tax? Has that question been considered? 

Mr. Kina. No; there is no change in our law on that, as far as I can 
recall. The South African corporation engaged in business here is 
subject to all our existing taxes, including the excess-profits tax. 

Senator GrorGe. Is the income tax as well as the excess-profits tax 
applicable to them? 

Mr. Kine. Well, that changes somewhat from time to time in 
existing law, but it is subject to whatever the existing law is; and, as I 
recall, the foreign corporation engaged in business here is subject to 
the excess-profits tax. But Mr. Stam is right up to date on that. 

Senator Grorace. Mr. Stam, what is the situation on that? We 
might as well break in here, so that we may get a picture of it. 

Mr. Sram. Under existing law we do subject foreign corporations 
doing business in the United States to the excess-profits tax on their 
income from United States sources. The question may come up as 
to whether this South African treaty is going to affect that in any 
way. Now, as I recall, under the British convention, some of those 
taxes that were imposed on domestic corporations doing business in 
the United States were not applied with respect to foreign corpora- 
tions doing business in the United States. And one example that 
comes to my mind is this tax under 102, that is, the tax on accumula- 
tion of earnings. I believe we pointed out when you had the British 
convention up, Mr. King, that a British corporation could do 
business in this country and not be forced to make any distribution 
of its earnings. 

Mr. Kina. I think the answer is definitely that that principle is 
not involved in the South African treaty. 

Senator GrorGe. Do we understand that in the case of a South 
African corporation here, 102 would not apply? 

Mr. Kina. Section 102 would apply. 

Senator GrorGe. It would apply. And it would be subject to the 
same penalties as an American corporation for unduly withholding 
its earnings, and so forth? 

Mr. Kina. Yes, sir. 

Senator Grorce. What about the capital gains and loss taxes? 

Mr. Kina. That point is likewise not involved in the South African 
treaty. 

Senator GrorGe. Senator Smith, you were chairman of the sub- 
committee, were you not, that considered these tax conventions? 

Senator Smiru. I think Senator Wallace White was, but he was 
ill part of the time. 
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Senator GrorGe. So you had charge. 

Senator Smirn. What ones were reported, Mr. King? 

Mr. Kine. You had charge of the French, Dutch, and Danish 
treaties. 

Senator Grorce. Is there anything further, Mr. King, that you 
wish to state in a general way about these income-tax treaties? 

Mr. Kina. I believe not, on the income tax; but it does occur to me 
just now that J have not mentioned the estate taxes, of which there 
are five here, consisting of those with South Africa, Norway, Ireland, 
Greece, and Canada. I think it is quite easy to summarize those, 
since they follow very closely the patterns of our previous treaties 
dealing with those taxes. 

Senator George. Did you enumerate those, Mr. King? 

Mr. Kina. Yes, sir; they were the treaties with South Africa, 
Norway, Ireland, Greece, and Canada. 

Senator Greorae. Yes, sir. 

Mr. Kine. On the administrative cooperation side, I think it should 
be noted at this point that we provide for collection as to those tax- 
payers who have obtained the credit benefits under the treaty. 
These treaties contain very valuable concessions to taxpayers. As 
our citizens go out over the world and become established abroad, 
it is quite likely that their estates will be taxed by two countries; 
namely, the United States and the foreign country in which they were 
domic iled: and cases are not uncommon where the two taxes exceed 
the amount of the estate. These treaties provide relief in that, on a 
reciprocal basis, the United States will give credit against its tax 
generally for the tax imposed by the other country as to the property 
that is doubly taxed. 

Having granted those important principles, we think it certainly 
appeals to reason to provide that when the estate is relieved from the 
double tax the party should pay the remaining tax. 

Now, we think that provision is also especially important in estate- 
tax treaties because of the fiduciary relationship existing between the 
executor and the beneficiaries. Where it happens, as it quite often 
does, that the property out of which tax must be collected is in the 
low tax country, the executor is in a position to say, and usually claims 
he is forced to say, that, as a fiduciary, he cannot pay the balance of 
the higher tax to the other country, because it is not collectible in 
the absence of a treaty provision authorizing collection. So, reason- 
ably, we think, these treaties do provide for cooperation in collection, 
not only with respect to nationals of one contracting country that go 
into the other, but with respect to nationals of third countries. 

Senator GrorGe. Let me ask you, Mr. King: Did the Irish treaty 
exempt capital gains and loss? 

Mr. King. Yes. As long as that point was introduced in South 
Africa, it occurs to me that maybe you would like to trace it through 
the others, because it does vary as between treaties. 

Now, taking the Irish treaty, the commercial relations of Ireland 
and the United Kingdom are so close that Ireland insisted on a 
treaty which is practically a duplicate of our treaty with the United 
Kingdom. The United Kingdom treaty does contain a provision that 
we will not tax the capital gains of the resident of the United Kingdom 
unless he has what we call a permanent establishment in the United 
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States. In other words, it practically confirms the existing United 
States law, or very close to it. 

Now, after that provision had gone into several treaties—the 
Swedish, the Canadian, the British, and the French treaties—a new 
controversy arose over it in the legislative branch, and we dropped it 
out of our future treaties. But when we dealt with Ireland we re- 
stored it. The Irish had a special interest in that provision as well as 
the other provisions that Mr. Stam mentioned, involving section 102. 

The practical side of that is that they want their tax system to be 
such that the resident of England, the British Isles, can change his 
residence to Ireland and still retain the same treaty benefits that he 
formerly had as a resident of the United Kingdom under the United 
States treaty. So that is one treaty where we have retained the capi- 
tal gains article of our earlier treaties, but we have not done it in 
others; and as far as we can foresee we will not be forced to that 
position again. We have to submit, then that the Irish treaty is an 
exception to our usual approach to that problem. 

Mr. Sram. Would that nullify the Revenue Act of 1950, where we 
attempted to reach these nonresident aliens that were doing business 
in the United States? You see, we levied a tax on it. I think that 
would nullify that, would it not? 

Mr. Kina. Yes; it would. Residents of Ireland would not be sub- 
ject to tax on capital gains unless they have what we call a permanent 
establishment here. And those temporary visitors that you dealt 
with, those temporary sojourners, would not ordinarily be classed as 
having a permanent establishment. Some might, but they would not 
ordinarily. So it would form an exception to that new law. 

Senator GrorGce. Mr. Stam, do you agree that it probably would 
modify the 1950 act? 

Mr. Stam. That is what I thought. In other words, you remember 
the sentiment in the Congress about taxing these nonresident aliens 
who realize capital gains over in this country? 

Senator GrorGe. There was quite a controversy about it. 

Mr. Stam. We did put a provision in the 1950 act which attempted 
to at least in part reach that situation. And this convention would 
have the effect, as far as people from Ireland are concerned, of nulli- 
fying the effect of the 1950 law. I just think the committee ought to 
know that, because I think that is true. 

There is one other point I think Mr. King might want to comment 
on in connection with this South African convention, and that is the 
treatment of the United States corporation that bas a branch in South 
Africa or has a subsidiary. 

I think, Mr. King, there was some complaint there that the con- 
vention treated the American corporation doing business in South 
Africa in a different manner from that in which they would treat a 
British corporation doing business in South Africa, because of the fact 
that they imposed one tax, I believe the undistributed profits tax, 
against the American branch or the American subsidiary, whereas the 
British corporation doing business in South Africa was exempt from 
that tax. That is my recollection. 

Mr. Kina. Yes: that is correct. And that is another phase of fhe 
South African treaty, and it has to do with the American enterprise, 
usually a corporation, that has, say, a branch in South Africa. South 
Africa would subject that branch to the standard rate of 25 percent, 
plus the undistributed earnings tax. 
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In the treaty between the United Kingdom and South Africa, South 
Africa gave up that tax in the case of United Kingdom corporations. 
We naturally held out strenuously for that but were not able to get it. 

The South African explanation was that that was their first treaty, 
and they didn’t expect to extend that principle on to other treaties; 
and moreover, these treaties were balancing affairs, and it balanced 
out that way with the United Kingdom and did not, in their opinion, 
balance out that way with the United States. And they were able 
to cite United States treaties where our provisions are not always the 
same. For example, in our treaty with Sweden we permit the 
Swedish resident shareholder in a United States corporation to have a 
10 percent tax rate; but as to the United Kingdom and Canada and 
some other countries, itis 15 percent. We argued, as countries usually 
do in these negotiations, for what the other country got; but we can't 
always get it, and we didn’t get it there. 

Senator Georce. Under this South African tre atv, Mr. King, can 
either you or Mr. Stam tell us how long a nonresident may remain in 
the United States and be exempt from any tax on his salary from 
United States sources? 

Mr. Kina. In South Africa, following the provisions, I believe, of 
all our treaties, if he is employed by a South African employer he can 
stay here 183 days tax-free, as to the United States. Similarly, the 
employees of United States employers can go to South Africa for the 
same period tax-free. 

Now, that provision runs through all these treaties. When you 
come to the other side of it, as to how long the alien can remain in this 
country and be employed here tax free, the treaties vary somewhat. 
Some say he can come here tax free if he does not make more than 
$5,000, such as the present Canadian treaty. The Norwegian treaty 
contains the 183-day rule found in the South African treaty but con- 
tains a further provision giving exemption to the emplovee even where 
emploved by a domestic employer if his earned income does not exceed 
$10,000. It is in this field that the public entertainer problem arises. 
We always try to give the public entertainer the same benefits as 
others, but some countries will insist on excluding public entertainers 
from the exemption, primarily on the opinion that they are a class 
that come in and often make considerable money in a short time and 
are not in the same category as the commercial traveler and business 
executive that go back and forth. 

Senator Gore. Now, you have dealt with the estate tax? 

Mr. Kine. Yes; I described briefly the estate-tax re 
They on the substantive side conform very closely to the treaties we 
have with Canada, France and the United Kingdom. “They are 
usually described as a combination of a situs credit approach to the 
problem. The treaties specify where property is deemed to be 
situated—such as stocks and bonds and real estate, notes, cash, and 
other assets. Then, upon imposition of the tax that way, the home 
country, the country of citizenship or domicile in the case of the United 
States, will grant a credit against its tax, of the tax paid to the other 
country on these properties situated in the other country or outside 
both countries. The system follows very closely the system of 
credits we have had for income-tax purposes throughout the history 
of our income-tax law. 

Senator GeorGe. Mr. Stam, is there anything you could help us 
with at this time? 
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Mr. Sram. Well, getting back to this income-tax convention with 
South Africa, I notice this article X of the convention says that: 

Students or business apprentices from one of the contracting States residing in 
the other contracting State for purposes of study or for acquiring business ex- 
perience shall not be taxable by the latter State in respect of remittances received 
by them from within the former State for the purposes of their maintenance or 
studies. 

There is some question about the timing of that, as to how long they 
would be in the country to get business experience without being 
subject to the tax. 

Mr. Kina. Yes; as far as we can see, it really conforms to our 
existing law. If the business apprentice or student comes in here, 
and receives his remittance from abroad, we would not tax him any- 
way since it normally would not constitute gross income under our 
concepts. Of course, there can always be borderline cases as to 
whether the man is in fact a student or an employee of the organiza- 
tion paying the remittance. But we think in the ordinary case it is 
rather readily determinable and revenue-wise an unimportant pro- 
vision. 

Senator GrorGe. I have a recollection, Mr. King, of some one 
talking to me, and I do not remember whether they are listed here as 
witnesses or not, on some question regarding the administration of 
estates in this country. Now, which one of these treaties raises that? 
Two gentlemen from Boston came down and said that some one 
of these treaties would interfere with their business practices and 
therefore would affect their incomes. 

Yes; that is the public administrator provision. I understand that 
is in a treaty that the Department is withdrawing for the time being 
at least. Is that correct? 

Mr. Kring. One of the consular conventions? Oh, yes. 

Senator Georce. That is not before us. 

Mr. Kine. No; that is not the kind of subject we would cover in a 
tax treaty. 

Senator Grorer. Mr. King, would you comment on article XII 
of the Canadian tax treaty, regarding the tax exemption on corpora- 
tions not managed and controlled in Canada? 

Mr. Kina. Oh, yes. 

Senator GrorGe. That is in paragraph (2) of article XII of the con- 
vention of March 4, 1942. That has been a matter of some negotia- 
tion and exchange of notes, has it not, and discussion? 

Mr. Kine. Yes. I don’t happen to have the article in front of me. 

That article involves a rather interesting conflict of terminology, 
intended in the signed convention, to get substantially the same 
result on both the Canadian and United States sides. The first part 
of the Article provides that dividends and interest paid by a corpora- 
tion organized under the laws of Canada [to] a recipient other than a 
citizen or resident of the United States of America or a corporation 
organized under the laws of the United States of America shall be 
exempt from all taxes imposed by the United States of America. 

Then, on the Canadian side, slightly different terminology was 
used. It provides that dividends and interest paid by a corporation 
organized under the laws of the United States of America whose busi- 
ness is not managed and controlled in Canada [to] a recipient other 
than a resident of Canada or a corporation whose business is managed 
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and controlled in Canada, shall be exempt from all taxes imposed by 
Canada. That, then, raised the rather interesting question as to the 
meaning of “managed and controlled.” That is a rather common 
concept employed by many countries in their income-tax law, but 
[unknown] as to the United States. 

The item [it was anticipated, would become important] in the admin- 
istration of the treaty, and we did have a meeting with the Canadian 
officials to explore the meaning of the term and try to come to a 
satisfactory arrangement on it. 

The meaning was confirmed by Canada in a letter from the Cana- 
dian government to the United States Government on February 20, 
1951, and I understand that that has now been submitted to the com- 
mittee formally by the State Department and will be inserted in the 
record, so that the public will have the benefit of the construction 
agreed upon. 

Senator GeorGe. I think maybe we might read into the record and 
then put into the record the note between the Assistant Secretary of 
State, Mr. McFall, and the Under Secretary of State for External 
Affairs of Canada, Mr. Heeney. Mr. Heeney, in his letter, has this 
to say: 


I have consulted with our taxation authorities. It is our view, having regard 
to presently existing judicial decisions, that, so long as the stock control of the 
corporation is not in Canada, its directors’ meetings and shareholders’ meetings 
are not held in Canada and its ‘‘management-control” is not in Canada, the cor- 
poration is not managed and controlled in Canada. For this purpose the ‘‘man- 
agement-control”’ of the corporation is not in Canada if the policies governing the 
operations and supervision of the corporation are not settled in Canada even 
though its entire operations are carried on, and such supervision is exercised, in 
Canada. 

It is also our view that the term “‘resident”’ as used in article XII as amended 
does not include a corporation. 


We will enter into the record at this point these letters, so that the 
public may understand what we are talking about. 
(The correspondence referred to follows:) 


DEPARTMENT OF STATE, 


Washington, April 11, 1951. 
Hon. Tom ConNALLY, 


Chairman, Committee on Foreign Relations, 
United States Senate. 

My Dear SENATOR CONNALLY: Reference is made to the convention between 
the United States of America and Canada, signed at Ottawa on June 12, 1950, 
modifying and supplementing in certain respects the convention and accompanying 
protocol for the avoidance of double taxation and the prevention of fiscal evasion 
in the case of income taxes signed at Washington on March 4, 1942. The supple- 
mentary convention of 1950 is now under consideration in the Committee 
Foreign Relations (S. Ex. R. 81st Cong., 2d sess.). 

Recently a question arose concerning the interpretation and application of the 
expression ‘“‘managed and controlled”’ as used in paragraph 2 of article XII of the 
1942 convention as amended by article I (g) of the supplementary convention of 
1950, as applying to exemption from Canadian taxes. Asa result of consultation 
between representatives of this Government and representatives of the Canadian 
Government, the Under Secretary of State for External Affairs of Canada ad- 
dressed to the United States Ambassador in Ottawa a letter dated February 20, 
1951, relating to the interpretation of the provision in question. A copy of that 
letter is enclosed herewith for the information of the committee in connection 
with its consideration of the supplementary convention. 

Sincerely yours, 


on 


Jack K. McFatt, Assistant Secretary, 
(For the Secretary of State.) 
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OFFICE OF THE UNDER SECRETARY OF STATE 
FOR EXTERNAL AFFAIRS OF CANADA, 


‘ Ottawa, February 20, 1951. 
Hon. STANLEY Woopwarp, 


Ambassador of the United States of America, Ottawa. 

Dear Mr. AmBassapor: The question has arisen as to the meaning of the 
words ‘“‘managed and controlled” as used in paragraph 2 of article XII of the 
convention of March 4, 1942, between Canada and the United States of America, 
as amended by article I (g) of the supplementary convention of June 12, 1950. 

I have consulted with our taxation authorities. It is our view, having regard 
to presently existing judicial decisions, that, so long as the stock control of the 
corporation is not in Canada, its directors’ meetings and shareholders’ meetings 
are not held in Canada and its ‘‘management control’’ is not in Canada, the 
corporation is not managed and controlled in Canada. For this purpose the 
‘“‘management control”’ of the corporation is not in Canada if the policies govern- 
ing the operations and supervision of the corporation are not settled in Canada 
even — its entire operations are carried on, and such supervision is exercised, 
in Canad 

It is es our view that the term ‘‘resident’’ as used in article XII as amended 
does not inelude a corporation. 

Yours sincerely, 
A. D. P. HeENnny 
Under Secretary of State for External Affairs, 

Senator Gzorcr. Mr. King, are there any other matters you wish 
to bring to our Staaten? 

Mr. Kine. I believe not at this point, Senator. 

Senator GeorGeE. Attention is called to the fact that article LX, 
the Greek treaty, reads as follows: 

Dividends and interest paid by Greek corporations shall be exempt from United 
States taxes except where the recipient is a citizen, resident, or corporation of the 
United States. 

What is the effect of that article, Mr. King, in the Greek treaty? 

Mr. Kina. I didn’t hear that term “managed and controlled’”’ 
used there. 

Senator Gveorce. No; that is not in this. This is on the question 
of whether it is reciprocal. 

King. Oh, yes. Yes; that is the standard wording we have 
used in a great many of our treaties. It means this: That if a Greek 
corporation pays a dividend and its earnings from sources in the 
United States are in excess of 50 percent of its gross income, we will 
not attempt to follow the United States income reflected in the divi- 
dends to the shareholder of the Greek corporation, except where he 
is a citizen or a resident or a corporation of the United States. It is 
a rather technical point. I think it might be made clear if I first 
said that under our existing law we do attempt to follow and tax 
dividends of foreign corporations deriving more than 50 percent of 
their income from United States sources, up to the extent of the 
income from United States sources. This abolishes that taxation on 
such dividends reciprocally, so that we no longer follow that divi- 
dend, and Greece would also not attempt to follow such a dividend 
paid by a United States corporation. 

Mr. Sram. That does not say anything about Greece not doing 
that, Mr. King. It merely speaks about the U nited States. 

Senator GrorGce. The question is whether it is reciprocal. 

Mr. Kine. Oh, whether it is reciprocal. 

In some of our earlier treaties, we merely stated that unilaterally, 
because it is a principle rather peculiar to United States law, and it 
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was not considered necessary to state it reciprocally, because the other 
country had never had such a law, and there was no indication that 
it ever would. So this Greek treaty was written at a time when we 
were stating that provision unilaterally. I didn’t notice that when 
I first read it. But in our later treaties we do uniformly, as far as I 
can recall, state it reciprocally. 

However, there is precedent for that form of statement in several 
of our earlier treaties, and we have never had any difficulty with the 
other country not following the same princ iple. 

Senator Groreer. Is there any question? 

Senator Smith, - vou wish to raise any issue or ask any question? 
Senator Gillette? Have you any matters that you want to make 
inquiry about? 

Senator Gitterre. | just want to make inquiry of the chairman. 
Since this is the first time I’ve dealt with this type of thing, I feel 
somewhat uninformed and | am wondering why we have 14 of these 
treaties now pending that have been before the committee since 1947, 
all of them more than 1 year. Have there been hearings held on 
them before? 

Senator GeorGE. Senator Smith, can you answer that? 

Senator Smira. | cannot answer that. I never saw these before. 

We only had the French and Danish and some three others that we 
reported out. 

Senator GitLerre. I note that some of these were negotiated in 
1947, 1948, 1949, and 1950, all over 1 year ago; and I was wondering 
why there was this backlog of accumulation and failure to act. 

Senator GreorGe. I suppose that might be charged to the commit- 
tee, because the committee has not had the time, under the pressure 
of other matters, to give consideration to the treaties. They have 
accumulated, and there is considerable interest in some of these treaties 
at this time on the part of some business interests in the country who 
are most anxious to have them acted upon. I think it is just because 
the committee was simply overburdened with very heavy matters of 
a different character. The chairman of the committee simply was 
not able to get around to it. 

Senator Gituterre. I would like to ask one other question: Have 
any of the treaties been ratified by the cosigners? 

Mr. Kine. They all have been ratified. 

Senator Gitterre. All have been ratified, and all are waiting for 
action by this country? 

Mr. Kina. Yes, sir. I might add one word there, on South Africa. 
In view of the hearings on the French, Danish, and Dutch treaties, in 
1948, we foresaw that some amendments were needed in the South 
African treaty; and the protocol amendments on that did not come 
through until 1950, July 1950. So 1 think probably the burden was 
more on the Executive branch than the Senate, on that South African 
matter. The delay was more attributable to us than to you. 

Senator Smirn. Most of these are dated last year, 1950 
of these are apparently submitted by the President. 

I recall before, Mr. Stam, that there was some discussion of some 
of those, but I think that they were not ripe for treatment. 

Mr. Sram. The committee might want to consider this: as to 
when some of these provisions will be effective. Because under the 
terms, some of them may go back to 1948, for example. 


, and most 
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Is that not right, Mr. King? And you might have some refunds 
involved there, because we have such ‘a long ‘period of retroactivity 
involved. 

Senator Gitterre. That element had also occurred to me, Mr. 
Chairman, in hastily looking at these, that some of them were retro- 
active in effect. 

Mr. Kina. As far as I can recall, Mr. Chairman, they are all made 
effective January 1 of the year of exchange of ratification. They 
are held open until the Senate consents, and then they just go back 
to the first of the year, except South Africa. That followed the 
pattern of our earlier treaties, where we attempted to fix a date. 

Senator Gituterre. That goes back to 1948? 

Mr. Kine. I will have to check that. I am not quite certain 
offhand. I think it does go back to 1946, though, as I recall. But 
the others are in effect made prospective. If they are ratified this 
vear, they will start from January of this year. If they are ratified 
next year, aay will start from January of next vear. 

I might say, though, in connection with the South African treaty, 
the matter of its extending back is not as difficult administratively 
as in come other treaties, because we do not have the broad and 
extensive rules of source exemptions in matters of investment income 
in the South African treaty. 

Senator GrorGe. If there is nothing else, Mr. King, we will ask 
Mr. Livesey if he wants to make a statement. 

Mr. Kine. Thank you. 

Senator Grorce. Will you identify yourself for the record, Mr. 
Livesey? 


STATEMENT OF FREDERICK LIVESEY, OFFICE OF FINANCIAL AND 
DEVELOPMENT POLICY, DEPARTMENT OF STATE 


Mr. Livesry. I am Frederick Livesey of the Office of Financial and 
Development Policy of the State Department. 

The Department has not in this case undertaken to be technically 
qualified as Mr. King is. Mr. King has negotiated every tax treaty 
we have. He is a sufficient witness, we think, on all these technical 
points. 

The Department of State is interested in this program. Its chiefs 
are interested in the program. But our endeavors really are to bring 
the two countries together and then steer the conversations into 
technical discussions between their tax people, generally their top tax 
people, and Mr. King and his associates. And the whole business is 
pretty well referred over to Mr. King. 

Departing from the technical aspects, in the State Department role 
of trying to protect the American citizen abroad, I would like to refer 
to the estate tax treaties. They are relatively minor. There is some 
chance that they will be shoved back of the other treaties, particularly 
if the latter encounter any delay. These treaties are important to 
American citizens. They are important to American business, in that 
if a man goes abroad with any prospect, as there is in some countries, 
that if he dies he can leave nothing to his heirs because of his estate 
being subject to the estate taxes by the United States and the foreign 
country, it is likely to deter a good many from going abroad under 
those circumstances. And I have had that very strongly advanced 
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by some people speaking for business. I may say as to this South 
African tax treaty that a gentleman came up expressly from South 
Africa in the early days of the war. He had lived and worked there, 
and he had made much money. The war had put him out of business. 
He was on the gold side, and we ¢ did not do too much on that. He was 
getting toward “the point where he wanted to close up and come home. 
He found that he could not get his property out of the country, and if 
he died down there classed as an ordinary resident there woul 1 be no 
property left after taxes. I do not know what happened to him, but 
it was on that occasion that we got Mr. King to go down there and 
negotiate this treaty. 

He left England the same day that Eisenhower left England for 
Normandy, 7 years ago, and they negotiated two treaties down there 
within the next 2 months. Later the treaties ran into technical discus- 
sions and difficulties which have been coming up ever since, up to last 
June. 

But last May another man flew in from Pretoria almost precisely 
under the same circumstances. He had gone down there, he bad made 
money, and it had suddenly dawned on him that it was very doubtful 
what he could leave to his heirs still in America, and he has been very 
active in seeking relief. That treaty is the one that has retroactive 
application. I think the application goes way back to 1944, when the 
treaty was first negotiated. 

Mr. Sram. 1946, I believe. 

Senator GreorGe. The eighteenth article goes back to July of 1946. 

Mr. Livesey. That is to take care of some of these cases, which 
rather touched the conscience of the tax collectors themselves, because 
the tax laws of neither country are intended to produce the results of 
destroying the earnings, the savings, of people who die. 

Senator Smiru. These points you now raise are covered by these 
drafts of treaty? 

Mr. Livusry. Yes. And the useful thing of someone speaking up 
for these treaties is that they have no natural advocate down here, as 
would be the case were it a business or income treaty. But someone 
should endeavor to not bury them in back of the more important 
income-tax treaties, because nobody knows when a man will die and 
the existence or nonexistence that year of a treaty pertaining to his 
property may be very important to his heirs. 

Senator smirH. I see from this memorandum there are some 
objections to this particular provision; is that right? 

Mr. Livusry. That [ don’t know. There have been discussions 
and indications that there might be, but I have not seen any cor- 
respondence expressing such views. 

Senator GrorGe. Are there any further observations you wish to 
make? 

Mr. Livesey. No. There has been sustained vo expressed 
orally from time to time during the pending of those treaties by the 
countries concerned as well as by individuals and Eainens interests 
involved. 

Senator Grorce Thank you very much. 

Mr. Livnsey. Th unk you, sir. 

Senator GrorGe. Mr. Carroll? You may he ave a seat there in any 
convenient chair. Will you identify yourself for the record? You 
are very well known to the committee. 


83361—-51 3 
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STATEMENT OF MITCHELL B. CARROLL, SPECIAL TAX CONSULT- 
ANT, NATIONAL FOREIGN TRADE COUNCIL 


Mr. Carrouui. Thank you. I am Mitchell Carroll, special counsel 
of the tax committee of the National Foreign Trade Council. 

Mr. Chairman, yesterday the president of the National Foreign 
Trade Council addressed a letter to Chairman Connally, but for your 
attention, which gives very concisely the over-all attitude of our Na- 
tional Foreign Trade Council in regard to these conventions. 

I would like to go over this letter, because it narrows the scope of 
what I will have to say concerning these conventions. 

The letter reads: 


My Dear SENATOR CONNALLY: From time to time the National Foreign Trade 
Council has advised vou of the views of its members in connection with pending 
income-tax and estate-tax conventions. The institution of open hearings by a sub- 
committee of your committee, under the chairmanship of Senator George, offers 
an appropriate occasion for recapitulating the position of the council in relation- 
ship to the treaties being considered at these hearings. 

As you know the National Foreign Trade Council has repeatedly advocated the 
conclusion of tax conventions as a practical method of encouraging international 
trade and investment. 


I wish to emphasize that. I think that Mr. King and the members 
of the State Department and the Treasury who negotiate these con- 
ventions have not had more enthusiastic supporters than the corpo- 
ration members of the National Foreign Trade Council. 


Specifically, the council has urged that the Senate approve the pending income- 
tax convention with New Zealand, the pending income- and estate-tax con- 
ventions with Ireland, and the pending income- and estate-tax conventions with 
Canada. We wish to urge again the approval of these treaties. 


Senator Smirx. You have no criticism of those? 

Mr. Carroii. No. And letters endorsing them have been sent to 
Senator Connally. Ihave copiesofthemhere. But we urge you most 
heartily to call upon the Senate to give its advice and consent to rati- 
fication. 


The pending income and estate tax convention with Norway and with Greece, 
unfortunately, raise issues on the basis of which the council feels compelled to 
urge that the Senate withhold approval of each of these conventions in their 
present form. The major point at issue is that the provisions on mutual assist- 
ance in the collection of taxes in these treaties are, in the opinion of the council, 
contrary to sound publie policy. The position of the council in this regard has 
been consistently maintained and frequently stated to the Treasury Department, 
to the Department of State and to your committee. We call your attention in 
particular to a letter from Mr. E. P. Thomas, former president of the National 
Foreign Trade Council, to the Honorable George C. Marshall on March 12, 1948, 
a copy of which letter is attached hereto for your convenience. The pending 
income-tax convention with New Zealand, approval of which is urged by the 
council, is in accordance with the position taken by the council in 1948, as par- 
ticularly stated in paragraph B-—1 of the attached letter. Representatives of the 
council believed at that time that an agreement and understanding had been 
reached with representatives of the Treasury Department and the Department 
of State and as an outcome of hearings before your committee on the then 
pending income- and estate-tax conventions with France. 


In other words, we thought that the very limited provision on 
collection assistance in the treaty with New Zealand expressed the 
outcome of those discussions held before you, Senator Smith, as 
regards future treaties. At that time the treaty with New Zealand 
had not been signed, but it was signed soon afterward, and we felt 
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that that clause expressed the consensus of the outcome of that 
meeting. 

Senator Smira. You want the provisions here to conform with 
what we did in the French treaty? 

Mr. Carroty. No. We made concessions in regard to the French 
treaty, because that had already been negotiated. But we felt that 
as regards future treaties the provisions on collection assistance 
should not zo beyond what is in that treaty with New Zealand. 


The now pending income and estate tax conventions with Norway and with 
Greece were signed well after March 12, 1948. 


We thought this understanding had been reached. 


After careful reconsideration of the issues involved, the National Foreign 
Trade Council adheres to its position as previously stated and urges that the 
Senate withhold approval of these conventions in their present form. 

With regard to the income and estate-tax conventions with the Union of South 
Africa as modified by the subsequently negotiated protocols the council does not 
oppose the approval of these conventions. 

Respectfully submitted. 

WILuIAM 8. SwINnGLe, President. 

Senator Smith, since the memorable hearing, over which you pre- 
sided on behalf of Senator White, we have spent a good deal of time 
in studying these collection assistance provisions in the light of juris- 
prudence, in the light of the revenue legislation of the United States, 
and with particular reference to the Constitution of the United States, 
and the results of these studies are embodied in this little memoran- 
dum. There are extra copies which I would like to pass around to be 
read at leisure by students of these matters. I suppose it would be 
too tedious for me to subject you to a reading of this work now. If 
you will bear with me for 5 or 10 minutes I would like to go through 
it and give you the highligh its of this memorandum, because it explains 
our very fundamental objections to these treaties with Norway and 
with Greece. 

(The material referred to follows:) 

COLLECTION ASSISTANCE PROVISIONS IN INCOME TAx CONVENTIONS 
(Submitted by Mitchell B. Carroll, special counsel, tax committee, NFTC) 
Several of the income-tax conventions entered into bv the United States in 

addition to providing for the elimination of the double taxation of income also 
envisage the elimination of fiscal evasion by taxpayers by including a 
enabling one State to lend assistance in the collection of taxes duc the other State. 
While similar provisions are also incorporated in conventions for the avoidance 
of double taxation in the field of estate taxes, only those in the income tax con- 
ventions are referred to herein. Conventions containing such provisions are now 
in effect with Denmark, France, the Netherlands, and Sweden.! 
entered into, but not vet ratified by the Senate, with Belgium 
New Zealand, and South Africa also provide for collection assistance.2. Only the 
conventions entered into with Canada, Ireland, and the United Kingdom do not 
provide for collection assistance.’ It is understood that these 


Conventions 
, Greece, Norway, 


Governments 


! Convention Denmark, signed May 6, 1948, art. X VIII, Treaties and other International Acts Series 1854: 
Convention with France, signed October 18, 1946, art. 12and supplementary Protocol, signed May 17, 1948, 
art. I (1), Treaties and Other Internationa] Acts Series 1928; Convention with the Netherlands, signed 
April 29, 1948, art. X XII, Treaties and Other International Acts Series 1855; Convention and Protocol with 
Sweden, signed Murch 23, 1939, art. XVII, Treaty Series No. 958. 

? Convention with Belgium, signed October 28, 1948, art. X VII, 8ist Cong., Ist sess., Senate Executive I: 
Convention with Greece, signed February 20, 1950, art. XIX, 8ist Cong., 2d sess., Senate Executive L: 
Convention with Norway, signed June 13, 1949, art. XVII, 81st Cong., Ist sess., Senate Executive Q: Con- 
vention with New Zealand, signed March 16, 1948, art. XVII, 80th Cong., 2d sess., Senate Executive J: 
Convention with the Union of South Africa, signed December 13, 1946, art. XV, 80th Cong., Ist sess., Senate 
Executive O and Protocol signed July 14, 1950, art. XII, 8ist Cong., 2d sess., Senate Executive U. 

3’ Convention anc Protocol with Canada, signed March 4, 1942, Treaty Series 983; Convention with Ire- 
land, signed Septetrnber 13, 1949, 8Ist Cong., 2d sess., Senate Executive F; Convention and Protocol with 
the United Kingdom, signed April 16, 1945, Treaties and Other Internationa] Acts Series 1546. 
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strongly oppose any provisions of this type as they feel the enforcement of foreign 
tax claims is contrary to well established common-law principles. 

Thus, there is a need to analyze these provisions in the conventions in an at- 
tempt to ascertain how the United States Government intends to proceed when 
assisting a foreign country collect its taxes. There are apparently no legal prece- 
dents for actions of this type and little has been written on the subject, other than 
a recent article.‘ 

The only indications, other than those in the treaties themselves, as to the pro- 
cedure to be followed are to be found in statements made by Treasury representa- 
tives at Senate hearings, the proposed regulations in connection with the French 
convention and statements made by a Treasury representative during a confer- 
ence on December 20, 1950. However, the conventions themselves contain sev- 
eral limitations on the assistance to be given by the United States. 


CONVENTION PROVISIONS 
Limitations on Assistance 

While the collection assistance provided for in the conventions varies, in all 
instances it is stipulated that assistance will not be given by the United States 
with respect to foreign tax claims against its own citizens, corporations or other 
entities. Assistance by the United States against its own citizens, corporations or 
other entities is envisaged only if it is necessary to prevent the advantages of the 
exemption or reduced rate incurring to the benefit of an unentitled person. This 
type of assistance is the only type provided for in the Convention with New 
Zealand.’ This provision is apparently intended, for example, to cover a situation 
where a stockholder in a third state transfers his shares to a nominee in one of the 
contracting states who collects the dividends thereon and obtains for his non- 
entitled principal the benefits of the Convention. 

Collection assistance is further restricted in the conventions by a provision that 
the state to which application is made may refuse to comply for reasons of public 
policy or if compliance would involve violation of a business, industrial or trade 
secret.’ 

In the conventions with South Africa and Sweden the mandatory “‘shall’’ is 
employed, while in the other conventions, except the convention with France which 
employs ‘‘will,” the permissive ‘‘may”’ is employed with respect to the affording of 
assistance by the United States. However, as regards the convention with 
Sweden, assistance need only be given when the claim is outstanding against a 
citizen, corporation, or other entity of Sweden. 


Method of enforcing foreign tax claims 


Claims presented under the conventions with Belgium, Denmark, France, the 
Netherlands, Norway, South Africa, and Sweden are to be collected in accordance 
with the laws of the state enforcing the claim. 

The language employed in the convention with Belgium is indicative of the 
general provisions of these conventions: § 

“The contracting states undertake to lend assistance and support to each 
other in the collection of the taxes which are the subject of the present con- 
vention, together with interest, costs, and additions to the taxes and fines not 
being of a penal character. 

“Tn the case of an application for enforcement of taxes, revenue claims of 
each of the contracting states which have been finally determined may be 
accepted for enforcement by the other contracting state and collected in that 
State in accordance with the laws applicable to the collection of its own 
tae oe 

The conventions with Denmark and Norway differ from the above-quoted 
clauses of the Belgian convention in that they do not contain the clause regarding 
“fines not being of a penal character.”’ Article XVII of the convention with 
Sweden is limited in that assistance need only be given by the United States 





‘In Enforcement of Tax Claims, 50 Col. Law Rev. 490 

a Or nti ith Belgium, art. XVII; Convention with Denmark, art. XVIIT; Convention with Greece 
art. XIX; Convention with the Netherlands, art. X XIT. 

6 Convention with New Zealand, art. X VII. 

7 Convention with Belgium, art. X VIII; Convention with Denmark, art. XIX; Convention with France, 
art. 8 (2): Convention with Greece, art. XX; Convention with the Netherlands, art. X XIII; Convention 
with Norway, art. X VIII; Convention with Sweden, art. XLX; the protocol to the Convention with South 
Africa (art. VI) restricts the information to be exchanged so that information which would violate a business, 
industrial, or trade secret need not be forwarded, but no such limitation was placed on collection assista ice. 

8 Convention with Belgium, art. XVII (1), (2): Convention with Denmark, art. X VIII (1), (2); Convention 
with France, art. 12 (1) (2); Convention with the Netherlands, art. XII (1), (2); Convention with Norway, 
wrt. XVII (1), (2); Convention with South Africa, art. XV, (1), (2); Convention with Sweden, art. XVIT. 
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when the tax claim is against citizens, corporations, or other entities of Sweden. 
The convention with France uses ‘‘will’’ instead of ‘‘may’’ and the conventions 
with South Africa and Sweden use the mandatory “shall” in place of “‘may.” 
The conventions with South Africa and Sweden contain a provision that the state 
collecting the tax claim shall be responsible to the other state for the sums thus 
collected. 

Under the conventions with Belgium, Greece, the Netherlands, and Sweden, 
the United States need not only apply ‘‘executory measures for which there is no 
provision in the law of the state making the application.”” These conventions, 
other than that entered into with Greece, indicate that, when requested, the 
United States, within its discretion, may accept a claim for collection. The fact 
that any collection of foreign tax claims made under the conventions will be under- 
taken by the United States and not by the foreign government is indicated by 
statements in the South African and Swedish conventions regarding the responsi- 
bility of the United States for amounts collected by it for South African or 
Swedish taxes. 

It is not clear from these conventions whether or not the United States will treat 
the foreign taxes as amounts due to it. This point is clarified by the provision in 
the Greek convention. Article XIX (2), thereof states: 

“In the case of applications for collection of taxes, revenue claims of each 
of the contracting states which have been finally determined may be accepted 
for enforcement by the other contracting state and collected in that state as 
though such taxes were taxes finally imposed, due and payable to that 
ee. 0 

The Greek convention is the most recent tax convention entered into by the 
United States and undoubtedly reflects the latest thinking of the Treasury De- 
partment on the question of collection assistance. The language in the Greek 
treaty is not contradictory to that in the previous conventions, rather it is more 
explicit. It would seem to be a valid assumption that the United States when 
collecting a foreign tax will regard it as an amount due and payable to it; in other 
words, as one of its own tax claims. 


Ty pe of claim ¢ nvisaged 

All the conventions containing collection provisions cover instances where the 
foreign tax claim is finally determined. However, the conventions with France 
and Sweden also provide that the United States will apply measures of con- 
servancy with respect to tax claims not finally determined, 

Nature of claims to be collected 

Except for the convention with France, which employs the term ‘definitivels 
due,’’ the conventions employ the term “finally determined.”’ ( 
term is defined only in the convention with Sweden: ® 

‘‘(a) In the case of Sweden claims which have been finally established, even 
though still open to revision by exceptional procedure; , 

“(b) In the case of the United States of America, claims which are no longer 
appealable, or which have been determined by decision of a competent 
tribunal, which decision has become final.’’ 

This definition apparently covers both final court judgments and mere admin- 
istrative determinations. While the definition is not contained in any other 
conventions, it seems safe to assume that there was no intent to narrow the scope 
of the assistance contemplated by such omission and that both types of claims are 
contemplated, 

Many European tax treaties have expressly providee that a claim must be res 
judicata or ‘“‘definitively due beyond possibility of appeal,’’ and inasmuch as the 
parties to the present conventions “were undoubtedly aware of the previous use 
of such unequivocal terminology, it would seem likely that the employment of the 
term “finally determined’ was intended to represent a difference not only in 
phraseology but also in substantive effect.!° 

Each of these interpretations raises different legal problems and consequences. 
When “finally determined” is interpreted as meaning a final court judgment, 
four questions arise: (1) is such judgment to be regarded as any other foreign 
judgment, subject to enforcement in the courts of the United States on the basis 
of comity; (2) is it to be regarded solely as a foreign tax judgment, in connection 
with which there is no direct precedent for enforcement in the courts of the United 
States; (3) is it to be regarded as a tax judgment of the United States or of a 


The last mentioned 


* Convention with Sweden, Protocol, sec. 12. 
© International Enforcement of Tax Claims, 50 Col. Law Rev. 490, 498. 
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State of the United States, which must be enforced, but is subject to the defenses 
of lack of jurisdiction, lack of competence and lack of notice, or, (4) is it to be 
accorded a special status. 

On the other hand, if the term “finally determined” is taken to include an 
administrative fixing of the amount of tax due, which is not necessarily a final 
administrative determination, the taxpayer would be in a position to attack the 
claim on the merits. This would make it necessary to interpret the foreign tax 
laws, assuming that our courts would be willing and able to do so. 

Summarizing, the limitations placed on collection assistance by the convention 
provisions, generally speaking, provide that the United States will not enforce 
foreign tax claims against its own citizens, corporations or other entities: nor 
will it enforce a foreign tax claim it regards as contrary to public policy, or if 
compliance with a request for assistance would violate a business, industrial, or 
trade secret. 

On the other hand it would seem that the United States having accepted a 
foreign tax claim for collection, whether represented by a final court judgment 
or by an administrative determination, would regard it as a claim due it and 
collect it pursuant to the laws of the United States, subject to the limitation in 
some cases that the United States need not apply executory measures not provided 
for in the laws of the country seeking assistance. 


OFFICIAL EXPRESSIONS ON COLLECTION PROVISIONS 
Treasury views 
Colin F. Stam, chief of staff, Joint Committee on Internal Revenue Taxation, 
in a memorandum dated May 25, 1939, when the convention with Sweden was 
under discussion, addressed to Senator Harrison, stated: 

‘Article X VII provides for the aid of one contracting nation in the collection 
of taxes due the other.” 1 

At the hearings preceding ratification of the 1946 convention with France, a 
Treasury representative when referring to the collection provisions stated: 

“* * * the United States undertakes to collect taxes for France * * * 
and, as a part of such procedure, to conserve the assets as provided in its 
laws for the enforcement of its own taxes. As a part of this procedure the 
United States will conserve the assets as provided in its laws for the enforce- 
ment of its own taxes. Leading statutory provisions in the Internal Revenue 
Code on this subject are: Sections 272, 274, 3640, 3651, 3655, 3670, 3672, 
3678, 3690, 3692, 3693, 3700, 3701, 3740, 3744, and 3748. Such sections 
extend all the way from methods for distraint and sale of property to filing 
claim in a bankruptcy proceeding.” ” 

it was also pointed out at the hearings that sections 56 (c), 272 (j), and 3761, 
Internal Revenue Code are closely related to the collection of taxes. 


Proposed regulations for French convention 

A less definite program for enforcing these mutual assistance provisions is 
expressed in the recent proposed regulations issued informally by an official 
of the Bureau of Internal Revenue in connection with the provisions on mutual 
assistance in the collection of taxes contained in article 12 of the convention with 
France of October 18, 1946, as amended by article I of the protocol thereto signed 
on May 17, 1948.15 While the convention with France contains provisions for 
assistance by the United States in respect of French taxes that have been finally 
determined as well as French tax claims that have not been finally determined, 
the proposed regulations make no mention of the latter type claims. As regards 
this type of claim, article 12 (4), of the convention with France provides: , 

’ “Tf the revenue claim has not been finally determined, the State to which 
application is made will take such measures of conservancy (including 
measures with respect to transfer of property of nonresident aliens) as are 
authorized by its laws for the enforcement of its own taxes.” 

The proposed regulations are far from concrete as to how the foreign taxes are 
to be collected, but they do indicate the Commissioner will take whatever steps 
he deems appropriate after receiving a request for assistance. Thus, it is stated, 
inter alia, that the fundamental purpose of the principle of reciprocal assistance 
in collecting taxes is that: : 

‘“* * * where the taxpayer has been afforded by one of the countries 
full opportunity to contest the tax asserted against him by that country and, 


11 Senate Executive Report No. 18, 76th Cong., Ist sess. 
F 12 Executive A., hearings before a subcommittee of the Committee on Foreign Relations, U. 8S. Senate 
80th Cong., Ist sess., p. 149. 

13 See NFTC Ref. No. M-3014. 
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thereafter, the tax has been finally determined and definitively due, the 
other country (i. e. United States), will upon application by the former 
country (i. e. France), supported by such showing of facts as will demon- 
strate the appropriateness of such application, take such steps as the cireum- 
stances of the case may suggest to be proper and in keeping with the laws 
and regulations of the country to which the application is made in the collec- 
tion of its own taxes. Such principle was so adopted for the purpose of 
preventing evasion with respect to the taxes with which the Convention and 
protocol are concerned.” 

The proposed regulations then go on to state that the Commissioner 
“may entertain applications * * * for the collection of French taxes or 
for the taking of measures incident thereto subject to the discretion of the 
Commissioner as to steps which he deems appropriate and feasible for such 
collection or the taking of such measures.”’ 

Actually the proposed regulations afford no clarification of the Convention 
provisions, everything is apparently left to the discretion of the Commissioner. 
This lack of clarity was also evidenced by a Treasury representative during a con- 
ference in Washington with representatives of the tax committee, National Foreign 
Trade Council, Inc., on December 20, 1950. Statements made at that time in- 
dicated that the Treasury officials did not have a very clear idea as to the legal 
steps that would be taken to collect French tax judgments. It was indicated that, 
if a finally determined French claim were received, it would probably be turned 
over to the agent in the district where the taxpayer lived for the purpose of his 
contacting the taxpayer and prevailing upon him to pay or adjust his liability. 

The Treasury spokesman, however, was definite on the point that a foreign 
government could not institute a suit on a foreign tax judgment in the courts of 
the United States. Furthermore, it appeared there was no intention to grant 
such a right inasmuch as the United States wished to retain control over cases on 
which action could be taken. 

In the light of these comments, it would appear the Treasury representatives 
have only envisaged a situation where the taxpayer settles his liability without 
formal court action. However, these remarks are in marked contrast to the posi- 
tive attitude displayed by a Treasury representative when testifying before the 
Senate Subcommittee of the Committee on Foreign Relations prior to the ratifi- 
cation of the convention with France (Senate Executive A, 80th Cong., Ist sess., 
p. 149), detailed supra, p. 6. 

While the proposed regulations are general rather than specific as to the pro- 
cedure to be followed, when taken in conjunction with the comments made by 
the Treasury representative on December 20, 1950, it is clear that any action in- 
stituted will be initiated by the United States rather than the foreign government. 
It is also clear that the regulations cover the collection of final foreign court judg- 
ments as well as administrative determinations of taxes allegedly due. 

In view of this, an analysis of the legal decisions touching on the question of 
enforcing foreign tax claims as well as the cited provisions of the Internal Revenue 
Code relating to the collection of United States taxes is necessary. 

PRECEDENTS FOR COLLECTING FOREIGN TAXES 
Enforcement under the conventions 

Apparently there are no reported cases in which the United States attempted 
to enforce a finally determined foreign tax claim, nor to apply measures of con- 
servancy in connection with a tax claim of a foreign government which had not 
been finally determined. However, at the hearings before a subcommittee of 
the Committee on Foreign Relations, United States Senate, Eightieth Congress, 
first session, in connection with the convention with France of 1946, a Treasury 
official indicated that one case for mutual assistance had arisen under the collec- 
tion provisions of the convention with Sweden. In connection therewith, it was 


found appropriate to file suit for collection in the district court but it was dis- 
continued when the tax was paid.“ 


Enyorcement of foreign tax judgments 

The courts of the United States will enforce a foreign judgment on the basis of 
comity, provided: (1) The court had jurisdiction of the subject matter and of the 
person of the defendant; (2) the court followed reguiar proceedings; (3) the 
defendant was duly cited or voluntarily appeared; (4) the court was one likely 
to afford an impartial administration of justice between nationals and foreigners; 





M4 See p. 18, footnote 11. 
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and (5) there is no evidence of fraud.5. It is important to note that the cases 
establishing the principle and the subsequent cases reiterating it did not involve 
foreign tax judgments. 

There was but one case found in the reports in which a foreign government 
made claims for levies allegedly due.© In this case, claim was made for import 
duties under a license. The court denied a recovery of the duties, but based its 
decision on principles of contract. The case is otherwise distinguishable from 
the question at hand in that it was not a suit based on a foreign judgment. 

The conventions do not make it clear as to the status to be given finally de- 
termined foreign tax claims but, if a finally determined foreign tax claim under 
the conventions is to be regarded as any other foreign judgment, or as a judgment 
of a sister State of the United States, no redetermination of the merits can be 
made.! \s regards foreign judgments, this was established by the Hilton and 
Richie cases and the Supreme Court in the Milliken case, involving a judgment 
of another State of the United States, pointed out that if the trial court had 
jurisdiction of the person of the defendant, the full faith and credit clause pre- 
cludes any inquiry into the merits of the cause of action, the logic or consistency 
of the decision, or the validity of the legal principles upon which the judgment is 
based. While there is no decided case on the point of enforcing foreign tax 
judgments, if the intention is to treat the finally determined claims under the 
conventions as tax judgments of sister States, there is a precedent to the effect 
that such judgments must be accepted and enforced.'® The taxpayer would, of 
course, have available the defenses of lack of jurisdiction, lack of competence, 
and lack of notice.!Y The United States court, if the defense of lack of jurisdic- 
tion were imposed would determine whether the foreign court had jurisdiction on 
the basis of the forum’s concept of jurisdiction.” 

In a New York case,?! the plaintiff served the defendant personally in New 
York with an english summons and on the basis thereof obtained a judgment 
by default in England on a contract made between the parties in England. The 
plaintiff then instituted an action in New York to recover on the English judg- 
nent. Plaintiff relied upon an English jurisdictional rule which permitted serv- 
ice outside the jurisdiction of the court to form the basis for an in personam 
judgment against one who was not a resident of England in a suit for the breach 
of a contract made in England. Recovery on the judgment was denied by the 
New York court which held that determination of the jurisdiction of a foreign 
court should be made according to the forum's concept of jurisdiction. Under 
New York’s requirement of jurisdiction, the English court lacked jurisdiction in 
personam over the defendant. 

The Federal courts follow this same principle and recovery was denied on a 
Brazilian judgment obtained in a suit for damages for the collapse of a pier con- 
structed at Rio de Janeiro by the defendant under a contract which specified that 
it was to be wholly performed in Rio de Janeiro and interpreted under Brazilian 
law.22. Plaintiff brought an action in 1916 in the Federal court of Brazil and 
obtained a judgment by default. Plaintiff then instituted an action in the United 
States district court on the Brazilian judgment. Service of process in the Brazil- 
ian action had been made on a third party on the assumption that such third 
party was the agent for defendant. This agency was denied not only by the 
third party but also by defendant. In the Brazilian action there was consider- 
able dispute as to the validity of the service so made, but the Brazilian Federal 
court concluded that the service was valid. The United States district court 
denied recovery on the Brazilian judgment, stating that a foreign judgment to 
be valid and enforceable must have been rendered on a service of process that is 
due process of law within the concept of the Federal Constitution. As in the 
Ross case, the court adhered to the principle that the law of the forum will be 
considered as controlling in deciding whether the foreign court had jurisdiction of 
the parties. 

While courts in the United States have recognized and enforced valid foreign 
judgments, other than in the field of taxation, on the basis of comity, they have 

15 Filton v. Guyot, 159 U. &. 113, 40 L. Ed. 95, 16 S. Ct. 139; Richie v. McMullen, 159 U. 8. 235, 40 L. Ed. 
133, 16 S. Ct. 171 

6 King of Spain v. Olirer, Fed. Cas. No. 7813. 

7 Hilton v. Cuyot, 159 U. S. 113; Pichie v. McMullen, 159 U. S. 235; Milliken v. Meyer, 311 U. S. 457, 85 
L. Ed. 278, 61 S. Ct. 339; Restatement, Conflict of Laws, sec. 431 (1934). 

1% Milwaukee County v. M. E. White Co., 296 U. S. 268, 88 L. Ed, 220, 56 8S. Ct. 320, 

19 Restatement, Conflict of Laws, sec. 429 (a) (1934). 

20 Ross v. Ostrander, 79 N. Y. S. (2d) 706 (Supreme Court 1948); Compagnie du Port de Pio de Janeiro v. 
Mead Morrison Mfg. Co., 19 Fed. (2d) 163. 

21 Ross v. Ostrander, 79 N. Y. 8. (2d) 706 (Supreme Court, 1948); Compagnie du Port de Rio de Janciro v 
Mead Morrison Mfa. Co., 19 Fed. (2d) 168. 

22 Compagnie du Port de Rio de Janeiro v. Mead Morrison Mfg Co., 19 Fed. (2d) 163 
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not resorted to the concept of renvoi in determining the jurisdictional basis of the 
foreign court’s judgment, but on the contrary have applied the law of the forum. 
Thus, in a case to enforce a foreign judgment under the conventions, the decided 
cases indicate that the taxpayer would have to be subject to the jurisdiction of 
the foreign court under a concept of jurisdiction applicable in the United States, 
in other words, the taxpayer would have to be personally subject to the jurisdiction 
of the foreign court. 

In the event enforcement were sought against a taxpayer who was neither a 
citizen of, or domiciled in the country seeking assistance, lack of in personam 
jurisdiction over such taxpayer by the country seeking assistance would preclude 
enforcement in the United States in most instances. In view of the limitation 
thus placed on instances where assistance could be given, it may be that the con- 
ventions contemplate the enforcement of foreign tax claims based on in rem juris- 
diction. Sucha course of action is contrary to a well-established legal principle 
that a judgment in rem though valid anywhere with respect to the property subject 
to the jurisdiction of the court, cannot be made the basis of a personal action 
against the defendant.” 

There is a third possibility that these finally determined tax claims are to be 
accorded extraordinary treatment and are not to be subject to attack on any 
ground, that is they are to be considered in the nature of an account stated of an 
amount unquestionably due. This would greatly facilitate the operation of the 
conventions, but it seems legally untenable, inasmuch as it might result in a 
Violation of the due process clause of the Constitution.2* As a practical matter, 
these foreign tax claims should not in any event be accorded more favorable 
treatment than judgments of Federal and State courts, which as stated above 
are subject to defense on the grounds of lack of jurisdiction, competence, and 
notice. 


In order to make the collection provisions fully effective, it would be necessary 
to accord finally determined claims extraordinary treatment as accounts stated, 
and this would mean that the Treasury Department would ignore the common 
law precedents against enforcing foreign tax claims and eliminate the usual defenses 
available in an action on a judgment. Such action might subject property, that 
may never have been within the foreign jurisdiction and even property having a 
permanent situs in the United States, to the taxing power of a foreign sovereignty, 
to a lien for the payment of the foreign tax, or even to distraint and sale to satisfy 
the foreign tax claim. It is hard to believe that the United States Senate would 
ever knowingly approve such an invasion by, or on behalf of, a foreign govern- 
ment of what has hitherto been considered solely the jurisdiction of the United 
States. 

Enforcement of foreign tax claims 

The definition of “finally determined” as set out in the Protocol to the Con- 
vention with Sweden clearly includes a Swedish claim “still open to revision by 
exceptional procedure.’’ Accordingly, it would appear that the United States is 
contemplating enforcing a foreign tax claim tbat. is not actually final. Conse- 
quently any enforcement action taken in the United States might have to be 
reversed if the claim were reversed in Sweden. 

While there is a precedent for enforcing in the courts of the United States the 
judgments of a foreign court, although not in a tax case, there is no judicial 
precedent for the enforcing in the courts of this country of the revenue claims 
of another country. As between States of the United States, one State must 
afford full faith and credit to the tax judgments of a sister State. This decision 
does not hold, however, but expressly leaves open the question whether one 
State must entertain a suit for taxes due another State of the United States. 

As indicated above only one case was found in which a claim was made for 
foreign taxes allegedly due and the decision reached, although disallowing the 
claim, was based on principles of contract.2° However, English jurisprudence is 
replete with authority to the effect that one country will not enforce the revenue 
laws of another.27. This principle was reiterated in a later case 2 and subsequent 
thereto it was stated that English courts would not refuse to decide rights of 





Cooper v. Reynolds, 10 Wall. 308, 19 L.. Ed. 931; Providence Rubber Co. v. Goodyear, 9 Wall. 807, 19 L. Ed 
587; Marwell v. Stewart, 21 Wall, 71, 22 L. Ed. 465; Commissioner of Banks vy. Cosmopolitan Trust Co., 253 
Mass. 205, 148 N. E. 609, 

“U.S. Constitution, amendment V. 

25 Milwaukee County v. M. E. White Co., 296 U. S. 268. 

% King of Spain v. Olirer, supra. 

27 Roucher v. Lawson (1734), 95 Eng. Reprint 53; Holman v. Johnson (1775), 98 Eng. Reprint 1120; Planche 
v. Fletcher (1779), 99 Eng. Reprint 14. 

23 James v. Catherwood (1823), 3 Dowl. & Ry. 190. 
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joint importers simply because, in the course of their business, the fiscal law of a 
foreign country had been violated.?9 

These cases involved questions of the enforceability of contracts between 
individuals and the specific issue of collecting a foreign tax was not litigated. 
Nevertheless, they form the basis for the often repeated rule that one State will 
not enforce the revenue laws of another. 

This rule was followed in an early New York case wherein recovery on a promis- 
sory note was allowed, even though it had not been stamped as required by the 
fiscal laws of France.*® The note had been executed in France and was unenforce- 
able there because of this lack of stamps. The defense, based on the requirements 
of the French fiscal law, was disregarded by the court partly on the ground that 
New York would not enforce the revenue laws of a foreign country. 

Recently the English courts have refused to entertain suits brought by a foreign 
sovereignty or subdivision thereof to enforce tax claims.*! In the King of Hellenes 
case, the Greek Government was denied an injunction to restrain the sale in 
England of a cargo of raisins which had been smuggled out of Greece without 
paying the export tax. The case of The Eva, involved a Finnish ship which was 
sold in England for the benefit of creditors. The claim of the Finnish Govern- 
ment for the tax imposed on the sale of Finnish ships abroad was denied. 

As stated, the Supreme Court has not ruled on the question of whether one State 
of the United States must entertain a suit brought by another State of the United 
States for taxes allegedly due. There are a few decisions where State courts have 
permitted other States to prove claims for taxes due, but they involved bank- 
ruptey proceedings.” 

There is one decision where the court, after an exhaustive review of the early 
English and United States cases, concluded that Missouri would entertain an 
action brought by tax officials of Oklahoma for income taxes due by the defendant 
while he was a resident of Oklahoma.* The plaintiff invoked a Missouri law 
which stated that a cause of action accruing in another State of the United States 
might be brought in the courts of Missouri if it would be authorized in the State 
where the cause of action arose and the court appeared to rely upon this statute in 
reaching its decision. The court here was dealing only with tax claims arising in 
another State of the Union and not tax claims arising in a foreign country. 

In addition there is dictum in a United States Supreme Court decision that a 
Federal court sitting in one jurisdiction need not close its doors when an attempt 
is made to enforce a tax liability arising in another jurisdiction.* A New York 
court in one instance accepted jurisdiction in an action for an accounting although 
the action was connected with the revenue system of a foreign state.*5 

The weight of authority, however, is to the effect that the courts of one State 
of the United States will not enforce the tax claims of another State of the U nited 
States.% The basis for the decisions is clearly indicated by the court in the 
Harbeck case: 

‘* * * the attpmet to give such a statutory provision extraterritorial 
effect would conflict with another well settled principle of private international 
law which precludes one state from acting as a collector of taxes for a sister 
state and from enforcing its penal or revenue laws as such. The rule is 
universally recognized that the revenue laws of one state have no force in 
another.”’ 
Hand, J., in a concurring opinion in the Moore case placed his decision squarely 
on the ground that the effort by Indiana to collect the tax was repugnant to 
settled principles of private international law, ‘‘which precludes one State from 
acting as a collector of taxes for a sister State, and from enforcing its penal or 
revenue laws as such.”’ The decision was affirmed by the Supreme Court, but 
it left open the question of enforcement of tax claims of one State by the courts 
of another State of the Union, by basing its decision on the ground that the 
plaintiff lacked legal capacity to sue. 





2% Sharp v. Taylor (1848), 2 Phill. 801, 41 Eng. Reprint 1153. 

% Ludlow et al., Trustees for Creditors of Randall v. Van Rensselaer, 1 Johns. (N. Y.) 94 

3 Sydney Municipal Council v. Rull (1999), 1 K. B. 7; King of Hellenes v. Rostrom (1923), Law Journal 
Newsp. 306; In re Visser—Oueen of Holiand vy. Donkker and Others (1928), 44 T. L. R. 692; The Eva (1921), 
». 454. 
32 Standard Embossing Plate Mfg. Co. v. American Salpa Corp., 113 N. J. Eq. 468, 167 A. 755; Holhooser Co. 
v. Gold Hill Cooper Co., 138 N. C. 248, 50 8. E. 650. 

33 State of Oklahoma er re?. Oklahoma Tax Commission v. Rodgers, 193 8S. W. (2d) 919. 

% Massachusetts v. Missouri, 308 U. S. 1, 84 L. Ed. 6, 608. Ct. 39. 

85 State of Yucatan v. Argumedo, 92 Misc. 547, 157 N. Y. S. 219 (Supreme Court). 

36 Colorado v. Harheck, 232 N. Y. 71, 133 N. E. 357. Estate of Morton, 136 Misc. 51, affirmed 229 Apps. 
Div. 772, 243 N. Y. S. 845, affirmed 255 N. Y. 359, 174 N. E. 753; Moore v. Mitchell, 28 Fed. 997, affirmed 
30 Fed. (2d) 600, affirmed 281 U.S. 18, 74 L. Ed. 673, 505 Ct. 175. 
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The Federal Court of Appeals sitting in one jurisdiction refused to enforce 
the tax statutes of another State and held that the receivers of the defendant were 
under no legal duty to pay franchise taxes due Virginia.*’ In the course of its 
opinion, the court remarked that if the State of Virginia had appeared in the 
action, it could not have recovered as ‘‘neither its sovereignty nor its statutes 
has any extraterritorial vigor.” 

The courts have based their refusal to enforce foreign tax claims on the same 
grounds as their refusal to enforce penal laws of foreign jurisdictions. The 
enforcement of foreign tax claims under the conventions will foree upon the 
courts of the United States the duty of interpreting foreign tax statutes and will 
require a scrutiny of the relations between the foreign state and its citizens and 
force the courts to pass on questions of local policy. The courts have been reluc- 
tant to do this and for excellent reasons. If the decision in the Oklahoma Tax 
Commission case is taken as indicative of a trend within the United States, it 
might still be reasonable within a federal system where all the member states 
have a more or less common legal background. However, the reasons justifying 
such action in this limited instanze disappear when the rule is extended to the 
international field. Thus, there is a very serious question of the wisdom of the 
Government to attempt enforcement by treaty. 


OTHER POSSIBLE MEANS OF COLLECTING FOREIGN TAXES 


The statements made at the Senate hearings by the Treasury representative 
indicate that the United States intends to employ all the means given it by the 
Internal Revenue Code to insure the collection of its own taxes. These means 
include distraint and sale of both real and personal property and the subjecting 
of property to a tax lien. On the other hand, it would appear from the references 
to certain sections of the code, that the Treasury intends to give the delinquent 
foreign taxpayer some of the rights afforded United States taxpayers, for example 
the right to request an extension of time to pay the tax and to delay the assessment 
of a deficiency by instituting a suit in the Tax Court. 

The possibility of legally extending the provisions of the Internal Revenue 
Code to cover collection of foreign taxes is doubtful. The Internal Revenue 
Code by its terms purports to provide revenue for the United States and all 
rights granted therein to taxpayers, the Commissioner of Internal Revenue and 
the collectors of internal revenue are limited so as to extend only to taxes imposed 
by the code. An analysis of the sections cited at the hearing will best show the 
problems and questions that would be raised if these sections were to be employed 
in collecting foreign taxes. 

Under section 56 (c), Internal Revenue Code, the Commissioner may extend 
the time for the payment of the tax as determined by the taxpayer or any install- 
ment thereof for a period of 6 months; and for a period of 5 years in the case of 
capital gains resulting from the total liquidation of a personal holding company. 
Such extension will apply “‘from the date prescribed for the payment of the tax or 
any installment thereof.” The releif afforded the taxpayer by this section is 
based on the taxpayer’s determination of the tax due. It would presumably not 
apply if the tax claimed were determined by the foreign tax administration as 
would probably be the case if a claim were made under one of the tax conventions. 

The section goes on to state that the extension will apply from the date pre- 
scribed for the payment of the tax. It seems very possible in the case of a foreign 
tax that 6 months from the date the tax was due under the foreign law would have 
expired before the matter was even presented to the United States tax authorities 
for action. Thus, a further question arises as to the date from which the extension 
will apply. That is, will it apply from the date the tax is due under the foreign 
law, or from the date the United States gives the taxpaver notice. If it applies 
from the date prescribed for payment by the foreign statute, it seems more than 
likely that 6 months will have expired and the section, if construed in accordance 
with its wording, will be inapplicable and of no benefit to the taxpayer. 

The statutory language, ‘“‘the amount determined as the tax by the taxpayer” 
is restated in the regulations.** The regulations then enumerate the requirements 
that must be complied with by the taxpayer before an extension will be granted, 
for example, ‘‘a sworn statement of assets and liabilities of the taxpayer and an 
itemized statement under oath showing all reciepts and disbursements for each 
of the 3 months immediately preceding the due date of the tax.’’ Prior to 
granting an extension, the Commissioner will usually require a bond in an amount 





3? New York Trust Co. v. Island Oil and Transport Corporation et al, 11 Fed. (2) 698 (C, A. 2d Cir., 1926). 
38 Regulations 111, sec. 29.56-2. 
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not exceeding double the amount of the tax or the furnishing of other satisfactory 
security. The application must show that undue hardship will result from 
payment of the tax, that is, ‘‘substantial financial loss’’ as distinguished from 
““mere inconvenience.”’ The regulations do not answer the problems raised as 
to the applicable date and the amount of tax when considered in relation to a 
foreign tax. 

The taxpayer is afforded an opportunity to prevent the assessment of a defici- 
eney and any distraint or proceeding in court until 90 days after receiving a 
notice of deficiency determined by the Commissioner, or, if the taxpayer appeals 
to the Tax Court, until such time as the decision of the Tax Ceurt becomes final.% 
The section provides for this relief if the Commissioner determines ‘‘a deficiency 
in respect of the tax imposed by this chapter.” 

When this section is read with respect to its use in preventing collection of a 
foreign tax, several questions are presented. In the first place, the relief provided 
is limited to a tax imposed under chapter 1 of the Internal Revenue Code. This 
would seem to preclude the taxpayer from filing a petition with the court in 
respect of a tax imposed by a foreign statute. Even if a taxpayer had the right 
to file such a petition, it is doubtful that the Tax Court could take jurisdiction 
thereof inasmuch as its jurisdiction is limited to cases involving taxes arising 
under the Internal Revenue Code. 

Even if it be assumed that the Tax Court could take jurisdiction in such a case, 
there is a further difficulty in that the petition must refer to a deficiency deter- 
mined by the Commissioner.*! This presents the question of whether the Com- 
missioner may legally determine a foreign tax inasmuch as his authority is limited 
to making inquiries, determinations, and assessments of all taxes and penalties 
imposed by the code.” 

Further, the term “deficiency” is defined as the amount by which the tax 
imposed under chapter 1 of the Internal Revenue Code exceeds the excess of the 
sum of the amount shown on the return of the taxpayer plus the amount pre- 
viously assessed as a deficiency over any abatement, credit, refund or other 
repayment allowable.“ Thus, this section too is specifically limited to taxes 
imposed under the Internal Revenue Code, which makes it extremely difficult 
to envisage its use in connection with foreign taxes. The word ‘‘assessment”’ is 
employed in the definition, and, as has been pointed out, the Commissioner does 
not have authority to issue an assessment in connection with a foreign tax claim. 

In the event of an adjudication of bankruptey in the case of any taxpayer, the 
Commissioner may assess any deficiency in tax without regard to the right given 
the. taxpayer under section 272, Internal Revenue Code.** However, as stated, 
the right of the Commissioner to assess a foreign tax is not clear. 

The remaining sections cited at the hearings were evidently intended to be 
employed for the benefit of the Government in collecting taxes and are likely to 
contain the ‘‘measures of conservancy” referred to with respect to tax claims not 
finally determined. 

Section 3640, Internal Revenue Code, authorizes the assessment by the Com- 
missioner of all taxes imposed under the Internal Revenue Code. Under section 
3641, Internal Revenue Code, not referred to by Treasury officials, the Com- 
missioner may certify the assessment to the proper collector, who shall collect 
such amounts. 

For the purpose of assessing, levying, and collecting ‘‘the taxes provided by 
the internal revenue laws, the President may establish convenient collection 
districts’ (sec. 3650 (a), Internal Revenue Code). 

Sections 3651 and 3655, Internal Revenue Code, give the collectors authority 
to collect taxes within their collection districts and to serve notice and demand 
on the taxpayer for taxes due after receiving an assessment list from the Com- 
missioner. 

Section 3670, Internal Revenue Code, provides that any tax not paid after 
notice and demand shall become a lien in favor of the United States upon all 
property and rights to property belonging to such person. Under section 3671, 
Internal Revenue Code, such lien attaches at the time the assessment list is 
received by the collector and section 3672, Internal Revenue Code, outlines the 
steps to be followed by the collector to perfect the lien and excepts certain securi- 
ties therefrom. Section 3678, Internal Revenue Code, outlines the steps to be 

39 Sec. 272 (a), Internal Revenue Code. 

, Internal Revenue Code 

*! Sec. 272 (a), Internal Revenue Code. 
42 Sec. 3640, Internal Revenue Code. 

48 See. 271, Internal Revenue Code 

“ Sec. 274, Internal Revenue Code. 
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taken to enforce the lien. However, it would appear that the lien attaches after 
the Commissioner has assessed the tax and the assessment list is received by the 
collector; but the authority of the Commissioner to assess a tax is limited to a 
tax imposed under the Internal Revenue Code and, if the Commissioner cannot 
assess a foreign tax, he cannot include such tax on the assessment list sent to 
the collector, receipt of which, in addition to fixing the time the lien attaches, 
also enables the collector to serve a notice and demand on the taxpayer, which 
are conditions precedent to perfecting and enforcing a lien. 

The distraint of property, if the taxpayer neglects or refuses to pay the tax 
within 10 days after notice and demand, and the manner of proceeding in the 
distraint and sale thereof are set out in sections 3690 to and including 3698, 
Internal Revenue Code. Sections 3700 and 3701, Internal Revenue Code, 
authorize the distraint and sale of real property to effect payment of the tax in 
the event the taxpayer’s personal property is insufficient to satisfy the clain 
and sets forth the procedure to be followed. 

As in the case of a lien, the right of distraint and sale of property is subject to 
the condition precedent of the service of a notice and demand by the collector, 
which in turn can only be done after the collector receives the assessment list 
from the Commissioner, whose authority to assess taxes is limited to taxes imposed 
under the internal revenue laws. Consequently, it does not seem possible to 
include a delinquent foreign taxpayer on the assessment list sent to the collector, 
who consequently cannot serve a notice and demand on the taxpayer, whic! 
must be done before subjecting property to distraint and sale. 

Summarizing, it may be stated that an action in the Tax Court could not be 
instituted in connection with a foreign tax in view of the fact that (1) such relief 
is provided with respect to a tax imposed by the Internal Revenue Code; (2) the 
jurisdiction of the Tax Court is limited to cases involving taxes arising under the 
Internal Revenue Code; and (3) the petition must refer to a deficieney deter- 
mined by the Commissioner, whose authority is likewise limited to taxes imposed 
under the internal revenue laws. ‘The right to levy a lien and the right to dis- 
train and sell property belonging to the taxpaver are subject to two conditions 
precedent, namely: (1) Assessment of the tax by the Commissioner who forwards 
an assessment list to the collector; and (2) service of a notice and demand by 
the collector on receipt of the assessment list. But, as the Commissioner’s au. 
thority to assess a tax does not extend to a tax imposed by foreign law, it may 
be concluded that he could not include a delinquent foreign taxpayer on his 
assessment list. In the absence of such a taxpayer on any assessment list re- 
ceived by the collector, he apparently would be unable to issue a notice and 
demand and thus subject property to a lien or distraint and sale. 

That the United States plans to employ criminal proceedings on behalf of a 
foreign government in an attempt to collect its taxes is indicated by the citing of 
section 3748, Internal Revenue Code. As with other cited sections of the Internal 
Revenue Code, this section is limited to “ 
revenue laws of the United States.” 

The remaining sections of the Internal Revenue Code mentioned at the hearings 
are of a more or jess jurisdictional nature. Thus, the Commissioner cannot com- 
mence an action for taxes until directed by the Attorney General.4* The suit so 
authorized may be brought in the district court of the district where the tax liabil- 
ity was incurred or where the party owing the tax resides at the time of commence- 
ment of the suit,‘® or the Commissioner may compromise any case arising under 
the internal revenue laws.” 


various offenses arising under the internal 


TREATY MAKING POWER 


While the authority of the Commissioner of Internal Revenue is limited by the 
Internal Revenue Code to taxes imposed thereby, it may be that by an exercise 
of the treaty-making power such limitation has been removed. In other words, it 
becomes important to ascertain whether the provisions of the Internal Revenue 
Code are amended by the tax conventions so as to give to the Commissioner and 
the collectors the right to collect foreign taxes and to give to foreign taxpayers 
the rights given United States taxpayers thereunder. : 

The treaty-making power is conferred on the President and the Senate 43 and 
all treaties made under the authority of the United States are the supreme law 





#5 Sec. 3740, Internal Revenue Code. 
4 Sec. 3744, Internal Revenue Code, 
4? See. 3761, Internal Revenue Code 
* Constitution, art. IT, sec. 2 
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of the land, and the judges in every State are bound thereby.” These constitu- 
tional provisions make the treaties entered into by the Federal Government 
within the constitutional limits of the treaty-making power part of the municipal 
law of the United States and of the States.” 

The provisions granting the treaty-making power are general and contain no 
description of the objects intended to be included therein and in view thereof it 
has been asserted the power conferred thereby must be assumed to extend to any 
object which in the relationship between nations is regarded as usual as a subject 
of treaty." However, the fact that this power must of necessity be subject to 
some restrictions is indicated in several cases.*2 The nature of the restrictions 
has been expressed as follows: 

“The treaty power as expressed in the Constitution is in terms unlimited, 
except by those restraints which are found in that instrument against the 
action of the Government or of its departments, and those arising from the 
nature of the Government itself and from that of the State. It would not 
be contended that it extends so far as to authorize what the Constitution 
forhids, or a change in the character of the Government, or in that of one of 
the States, or a cession of any portion of the territory of the latter without 
its consent. * * * But with these exceptions it is not perceived that 
there is any limit to the questions which can be adjusted touching any mat- 
ter which is properly the subject of negotiation with a foreign country.” 8 

Nevertheless, although a limitation on the treaty-making power of the Federal 
Government has been recognized, it is important to note that “‘what the President 
and Senate have deemed to be a proper subject fcr international agreements has 
never been otherwise regarded by the Supreme Court of the United States.’ 54 

Accordingly, it appears that the treatv-making power extends to any matter 
relating to international affairs. Thus, it has been stated: 

“Tt is believed to be highlv unlikely that the Federal agency in exercising 
the treaty-making function would endeavor to cause the Nation to accept 
an arrangement involving any undertaking or restriction which that agency 
did not deem to possess the requisite international significance or interest or 
value. Moreover, it is also highly unlikely that the Supreme Court of the 
United States would be inclined to take issue with such a conclusion if there 
were any grounds on which it could be reasonably supported.’ % 

Furthermore, the constitutionality of the treaty is not affected because the 
executive department by employing its treaty-making power has accomplished 
what the legislative branch could not constitutionally do. Thus, prior to the 
decision in Missouri versus Holland, supra, Federal courts had held the Migratory 
Bird Act unconstitutional. When an argument as to constitutionality was 
raised against the same subject matter, but now controlled by the treaty between 
the United States and Great Britain, the treaty and the regulations issued pur- 
suant thereto were upheld in Missouri versus Holland, supra. 

However, no reported ease bearing directly on the right of the United States 
to agree to aid a foreign sovereignty in collecting its taxes has been found. Never- 
theless, there are several decisions in which treaties curtailed the right of the 
States to levy taxes on foreign individuals or estates. Thus, a treaty with Japan 
which, interalia, provided that subjects of Japan should not be subjected to more 
burdensome taxation than citizens of the United States has been upheld. That 
such @ treaty was a proper exercise of the treaty-making power was held in spite 
of the argument of the attorney general of California that such a provision inter- 
fered with the right of California to levy taxes within its jurisdiction. As regards 
the fact that the subject matter of the treaty was taxation, the court stated: 

“Tt seems to us to be too clear to admit of argument that the protection 
which should be afforded to the citizens of the country residing in another, 
against discrimination in matters of taxation based solely on their alien 
citizenship, is a prover subject of negotiation between our Government and 
the governments of other nations, and there is nothing in the provisions under 
discussion that was beyond the treaty power of the United States.” 7 


Cinatinmnitesisaisnitaaaaaae> 
Constitution. art. VI, clause 2. 
4A. L. R. 1377. 
1 Holden v. Joy (17 Wall. 211, 21 L. Ed. 52 
82 State of Missouri v. Holland (252 U.S. 416, 64 L. Ed. 641, 40 8, Ct. 382); Asakura v, City of Seattle (265 
U.S. 332, 68 L. Ed: 1941, 44.8. Ct. 515): U.S. v. Pockefeller (260 Fed. 346). 
8 Geofroy v. Pigas (133 U.S. 258, 33 L. Ed. 642, 10S. Ct. 515) 
4 Hyde, International Law Chiefly as Interpreted and Applied by the United States, 2d rev. ed., vol. 
, dp. 1400 
55 Hyde, op cit p. 1397 
5 17. S. v. Shauver (214 Fed. 154); U.S. v. McCullagh, 221 Fed. 288, 
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It is thus indicated that taxation may be a proper subject for the exercise of 
the treaty-making power. However, while the general subject of taxation may 
by reason of this decision be assumed to be a proper subject of the treaty-making 
power, it does not extend to the point in issue, i. e., whether the tax conventions 
on ratification become part of the municipal law of the United States, thus super- 
seding those provisions of the law limiting the rights and duties of taxpayers and 
revenue authorities to taxes imposed under the Internal Revenue Code. 


Types of treatics 


Assuming the collection provisions contained in the tax conventions are within 
the treaty-making power, the question remains whether such treaties need con- 
gressional implementation before becoming part of the municipal law and subject 
to judicial enforcement. 

Treeties have been divided into two classes, executory or self-executing. The 
latter type, on execution and ratification, become part of the municipal law of 
the United States. The treaties containing ‘‘most favored nations’”’ clauses are 
within this category.** 

An executory treaty, on the other hand, is one that by its terms_ imp: rts a 
contract as either of the parties engage to perform a particular act. Such a 
treaty has been held to address itself to the political department of cis Govern- 
ment rather than the judicial and the legislature must execute the contract by 
appropriate legislation before the courts will enforce it. Thus, it was stated in 
Foster versus Neilson, supra, that: 

“Our Constitution declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equivalent to an act of the 
Legislature, whenever it operates of itself without the aid of any legislative 
provision. But when the terms of the stipulation import a contract * * * 
when either of the parties engages to perform a particuleract * * * the 
treaty addresses itself to the political, not the judicial department; and the 
Legislature must execute the contract before it can become a rule for the 
court.” 

The provision in the treaty involved in the case to which the above statement 
referred stated that all grants made by the Spanish monarch before January 24, 
1818, should be ratified and confirmed to the persons in question, the court pointed 
out that such ratification and confirmation must result from legislative act and 
until such act was passed ‘‘the court is not at liberty to disregard the existing laws 
on the subject.” 

In Robertson versus General Electric Co., supra, it was contended that the 
Treaty of Berlin, which adopted by reference certain provisions of the Treaty of 
Versailles, one of which related to priority rights of foreign inventors, extended the 
time for filing an application for a patent. The language of section 308 of the 
Treaty of Versailles, under which the claim was made, provided that “the right of 
priority * %* ¥* shall be extended by each of the contracting parties * * *.’’ 
The court pointed out that the treaty provision employed language of futurity, 
i. e., “‘shall be extended”’ as to a matter “operating as to each nation intraterri- 
torially, and not between nations.’’ Furthermore, it provided that the extension 
shall be made, not by the instrument itself, but “‘by each of the high contracting 
parties. ” The court felt that by these provisions the parties, within the language 
of Chief Justice Marshall in Foster versus Neilson, supra, “‘engaged to perform 
a particular act,’’ and the treaty addresses itself to the political department and 
the legislature must execute the contract before it can become a rule for the court. 
The collection provisions in the tax conventions likewise envisage future action by 
the parties thereto. 

In view of certain aspects of the problems presented by patents, the court 
pointed out that treaties affecting such rights should be held not self-executing 
unless their language compels a different interpretation. 

It was pointed out that patent rights are valid only in the country granting the 
patent; they are created by statute, and complicated administrative machinery is 
provided for the application of the statutory provisions. These attributes are 
also applicable to revenue laws, in that they only purport to tax persons subject to 
the jurisdiction of the government enacting them, and to set out the rights of the 

58 Hackworth, Digest of Internal Law, vol. B, p. 180. 

59 52 Am. Jur. 806. 

60 Pag! v. Neilson (2 Pet. = 7 L. Ed. 415); U. S. v. Arredondo (6 Pet. 691, 8 L. Ed. 647), overruled in 
U. Percheman (7 Pet. 51, 8 L. Ed. 604), on the ground the treaty was executed; Fosseau v. Brown (21 
9 D.C . 73); In re Stofire . n (6 Fe 1. (2d) 943, 56 App. D. C. 23, cert. den. 269 U.S. 569, 46S. Ct. 26, 70 
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government and its taxpayers. Furthermore, an extremely complicated admin- 
istrative machinery has been provided for the enforcement of the revenue laws. 

After pointing out the unique aspects of patent rights, the court stated: 

“Treaties are drafted ordinarily to accomplish certain general results, and 
in the nature of things cannot regulate details and ought not to interfere with 
the domestic machinery which the several countries have provided for the 
regulation of patents. For these reasons, unless a contrary intention is 
clearly indicated, they should be construed not as of themselves making 
changes in the patent laws but as contemplating that the various parties sig- 
natory will enact appropriate legislation and promulgate proper rules to 
effectuate the ends which they are designed to accomplish.” 

The court’s statement is equally applicable to the subject of taxation. The 
general! result attempted to be attained by the collection provisions is the preven- 
tion of fiscal evasion, but the details as to how this is to be prevented are not and 
actually cannot be included in the conventions, nor, in view of the proposed 
regulations in connection with the French convention, does it seem that it can be 
accomplished by Treasury regulation. Because of the many questions raised 
when it is attempted to visualize the utilization of the Internal Revenue Code in 
collecting foreign tax claims, it is evident that appropriate legislation must be 
enacted in order to give revenue authorities the requisite authority and to protect 
the rights of the taxpayers. 


QUESTIONS RAISED BY COLLECTION PROVISIONS 


Evidently the Treasury Department intends to assist in collecting foreign 
taxes by proceeding in an action in the nature of an action on a judgment, and the 
use of the extraordinary remedies of levying a lien on the taxpayer’s property or 
subjecting such property to distraint and sale for the foreign tax. These different 
methods of procedure raise many questions which are listed below: 

Judicial suit 

In whose name is the suit to be brought; i. e., in the name of the United States 
or in the name of the foreign country? (The Treasury representative was 
emphatic only on the point that the United States would institute the action.) 

Wiil the foreign government assign its claim to the United States who will sue 
as assignee? If so, will the taxpaver be entitled to interpose any defenses he may 
have available against the assignor? 

Is it thought that the treaties impliedly authorize suit by the United States? 

What status is to be accorded to foreign tax claims; i. e., are all defenses to be 
barred or are the claims to be regarded as State or Federal tax judgments and 
subject only to the defenses of lack of jurisdiction, lack of competence, and lack 
of notice, or are they to be enforced as other foreign judgments on the basis of 
comity and subject to the defenses that can be presented in such a case? 

Is it the intention to accord the same status to foreign tax claims based on 
jurisdiction in personam as those based on jurisdiction in rem? 

Is it finally determined to be construed in accordance with the concept ex- 
pressed in section 3801 (a), I. R. C., which provides: 

““(a) Derinitions.— For the purpose of this section 

(1) Derermination.—The term ‘‘determination under the income tax 
laws’? means 

‘*(A) A closing agreement made under section 3760; 

““(B) A decision by the Board of Tax Appeals or a judgment, 
decree, or other order by any court of competent jurisdiction, which has 
become final; or 

“(C) A final disposition by the Commissioner of a claim for refund. 
For the purposes of this section a claim for refund shall be deemed 
finally disposed of by the Commissioner 

‘“(ij) as to items with respect to which the claim was allowed, 
upon the date of allowance of refund or credit or upon the date of 
mailing notice of disallowance (by reason of offsetting items) of the 
claim for refund; and 

‘““(i) as to items with respect to which the claim was disallowed, 
in whole or in part, or as to items applied by the Commissioner in 
reduction of the refund or credit, upon expiration of the time for 
instituting suit with respect thereto (unless suit is instituted prior 
to the expiration of such time). 

“Such term shall not include any such agreement made, or decision, judgment, 
decree, or order which became final, or claim for refund finally disposed of, prior 
to August 27, 1938”; 
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or, in accordance with the definition in section 12 (b) of the protocol to the 
Swedish convention, which provides: 

“12. As used with respect to revenue claims in article XVII of this con- 
vention the term ‘finally determined’ shall be deemed to mean: * 
““(b) In the case of the United States of America, claims which are no 
longer appealable, or which have been determined by decision of a competent 
tribunal, which decision has become final.” 
Are final court judgments and mere administrative determinations to be 
accorded the same status? 
Will the taxpayer be entitled to institute a claim for refund or will he be able 
to institute an action in the Tax Court to prevent collection of the tax? 
What standards, 1n general, will be used in determining whether a foreign tax 
claim will be accepted for collection? 
What information from the foreign government will the United States require 
before accepting a foreign tax claim for collection? 


Extraordinary remedies 





What property will be subject to a lien, and distraint and sale; i. e., any property 
of the taxpayer or only property removed from the foreign jurisdiction? 

Before property is attached, will it be necessary to show that the taxpayer has 
no assets or property within the foreign jurisdiction? 

Will it be necessary for the foreign government to show fully what steps have 
been taken by it to collect the tax? 

What steps will be available to the taxpayer to prevent the attachment of 
property? 

What defenses may he interpose in the event attachment is sought? 

Will property of nationals or corporations of a state not a party to the con 
vention, and which the foreign government might never be able to reach be sub- 
jected to these extraordinary remedies and to the collection provisions gener: 





IMPLEMENTING LEGISLATION 


The lack of clarity in the proposed French regulations, which in no way elucidate 
the convention provisions or intimate how the Government will proceed, clearly 
points out the need for legislative action. ‘This need is further indicated when 
these regulations are compared with the procedure outlined by Treasury repre- 
sentatives at the Senate hearings, as such procedure when studied is apparently 
impossible or at the least inequitable. In addition, the decisions indicate that 
this is the type of provision that does not automatically become the municipal 
law of the land, but addresses itself to the legislative branch of the Government 
for implementation. 

If appropriate legislation could be framed, it would have to be prepared with 
a view to setting forth in detail the rights and duties f both the Governm«e nt 
and the taxpaver. Before a claim is accepted for collection it should be necessary 
for the foreign government to submit conclusive evidence showing that the pro- 
cedure it has followed in regard to the tax is similar to that contained in the 
Internal Revenue Code. In other words, the foreign claim should be fins 
determined within the meaning of section 3801, Ll. R. C., which would mean that 
a foreign taxpayer could not force the Commissioner or a collector to respond 
to suit for refund of a foreign tax, nor institute an action in the Tax Court 

‘There should be no right to levy a lien or distrain and sell property for t} 
ment of a foreign tax. If such procedure is allowed, it should only be in a 
where it can be shown the property has been removed from the foreign juri 
diction or is a replacement of property so removed. In addition, there should 
be proof that the taxpayer has no property within the foreign jurisdiction. In 
any event before these remedies are availed of, the taxpayer should be entitled 
to a hearing. If the taxpayer is entitled to a hearing, 
able to afford the foreign government an opportunity to be present and answer 
any allegations made by the taxpayer. 








it would seem only equit- 


That this may result in a long-drawn-out procedure is evident as is the fact 
that the United States is likely to be interpreting and applving foreign tax laws 
However, there does not seem to be any other way in which justice can be satisfied. 

Generally speaking, the implementing legislation should state exactly what 
tvpe of foreign claim will be aecepted, what United States law will be invoked 
in collecting such claims, and what rights the taxpaver will have to contest the 
collection. The procedure to be followed in respect to collecting foreign tax 
claims should be as carefully and as thoroughly set out ; he proceedure avail- 
able to both taxpayers and the Government under the Internal Revenue Code. 
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While the acceptance of a foreign tax claim might be left to the discretion of the 
Commissioner, he should not have discretion as to the type of claim he may accept 
and as to what he may do after accepting it. 

It should also be made clear that no preferential substantive rights—i. e., in 
cases of bankruptcy or of transferee liability—are available to a foreign govern- 
ment. 


Collection assistance repugnant to Constitution 


However, there is a serious question as to whether such legislation would be 
consonant with the power of Congress as defined in article I, section 8 (1) of the 
Constitution which merely provides that— 

“1. The Congress shall have power 

“to lay and collect taxes, duties, imposts, and excises to pay the debts and 
provide for the common defense and general welfare of the United States; but 
all duties, imposts, and excises shall be uniform throughout the United 
States.” 

Obviously, this authorization does not envisage the collection of taxes for a 
foreign government. There is no other provision in the Constitution that specif- 
ically or impliedly authorizes Congress to undertake the enforcement of the tax 
laws of a foreign government in contravention of this restrictive delegation of the 
taxing power to Congress and to Congress alone. 

A further restriction on the taxing power of Congress is contained in article | 
section 2 (3) of the Constitution which states: 

‘Representatives and direct taxes shall be apportioned among the several 
States which may be included within this Union according to their respective 
numbers. * * * 

Because of this limitation, the income-tax law of 1894 was declared uncon- 
stitutional © and to overcome the decision the sixteenth amendment to the 
Constitution was enacted. The amendment reads as follows: 

“‘The Congress shall have power to lay and collect taxes on incomes, from 
whatever sources derived, without apportionment among the several States, 
and without regard to any census or enumeration.” 

The Supreme Court has stated that the sixteenth amendment conferred no new 
power of taxation on Congress.” 

Accordingly, it is clear that the power granted Congress to impose and collect 
taxes was only to ‘‘pay the debts and provide for the common defense and general 
welfare of the United States.” It is equally clear that the purpose behind this 
constitutional grant of authority has not been extended by the enactment of the 
sixteenth amendment so as to include the right to collect foreign taxes or other- 
wise enforce the revenue statutes of a foreign government. 


, 


CONCLUSION 


The collection of foreign taxes and the enforcement of foreign revenue laws are 
without legal precedent and in view of the many problems connected therewith it 
is unwise to introduce the practice. In order that it might be equitable, too much 
time would have to be devoted to studies of foreign revenue laws, to determining 
whether the procedure followed in each claim was in accordance with the foreign 
law and to administrative hearings or court trials to effectuate collection. Further 
the treaties attempt to give extraterritorial effect to foreign revenue laws by 
making property outside the jurisdiction of the taxing state subject thereto. 

Practically, the collection provisions seem to be unnecessary, as there is appar- 
ently no reported case on the point. The treaty with Sweden was effective in 
1939, and at the Senate hearings on the French treaty in 1946 it was stated only 
one case for collection had arisen. 

In view of the fact that the collection provisions are without legal precedent and 
apparently also without practical value, no implementing legislation should be 
enacted and no convention containing such provisions should be ratified in the 
future. 


Pollock v. Farmers Loan & Trust Co. (157 U. 8. 429, 
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NATIONAL ForeEIGN TrapE Councit, INc., 
New York, N. Y., April 11, 1951. 
Re certain pending tax treaties. 
Hon. Tom CoNNALLY, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D. C. 


My Dear SENATOR CONNALLY: From time to time the National Foreign Trade 
Council has advised you of the views of its members in connection with pending 
income-tax and estate-tax conventions. The institution of open hearings by a 
subcommittee of your committee, under the chairmanship of Senator George 
offers appropriate occasion for recapitulating the position of the council in relation- 
ship to the treaties being considered at these hearings 

As you know, the National Foreign Trade Council has repeatedly advocated 
the conclusion of tax conventions as a practical method of encouraging inter- 
national trade and investment. Specifically, the council has urged that the 
Senate approve the pending income-tax convention with New Zealand, the pend- 
ing income- and estate-tax conventions with Ireland, and the pending income- 
and estate-tax conventions with Canada. We wish to urge again the approval 
of these treaties. 

The pending income- and estate-tax conventions with Norway and with 
Greece, unfortunately, raise issues on the basis of which the council feels compelled 
to urge that the Senate withhold approval of each of these conventions in their 
present form. The major point at issue is that the provisions on mutual assistance 
in the collection of taxes in these treaties is, in the opinion of the council, contrary 
to sound publie policy. The position of the council in this regard has been con- 
sistently maintained and frequently stated to the Treasury Department, to the 
Department of State, and to your committee. We call your attention in par- 
ticular to a letter from Mr. EK. P. Thomas, former president of the National 
Foreign Trade Council, to the Honorable George C. Marshall on March 12, 1948, 
a copy of which letter is attached hereto for your convenience. 

The pending income-tax convention with New Zealand, approval of which is 
urged by the council, is in accordance with the position taken by the council in 
1948, as particularly stated in paragraph B (1) of the attached letter. Representa- 
tives of the council believed at that time that an agreement and understanding 
had been reached with representatives of the Treasury Department and the De- 
partment of State and as an outcome of hearings before your committee on the 
then pending income- and estate-tax conventions with France. The now pending 
income- and estate-tax conventions with Norway and with Greece were signed well 
after March 12, 1948. After careful reconsideration of the issues involved, the 
National Foreign Trade Council adheres to its position as previously stated and 
urges that the Senate withhold approval of these conventions in their present 
form. 

With regard to the income- and estate-tax conventions with the Union of South 
Africa as modified by the subsequently negotiated protocols the council does not 
oppose the approval of these conventions. 

Respectfully submitted. 

WituiamM 8. SwinGue, President. 


NATIONAL ForREIGN TRADE Covuncit, INec., 
New York, N. Y., March 12, 1948. 


Hon. GrorGce C. MARSHALL, 
Secretary of State, Washington, D. C. 


My Dear Mr. Secretary: I wish to submit for your favorable consideration 
the following statement of some of the principles that should be incorporated in 
future tax conventions to which the United States is a party. 


(A) DEFINITION OF DOMICILE 


The definition of domicile, which has been adopted by the tax committee of 
the National Foreign Trade Council, Inc., and the committee on taxation of 
the United States Associates, should be incorporated, if possible, in future tax 
conventions on estate taxes. The definition reads: 

For the purposes of estate and succession taxes under this convention, a 
deceased person shall be held to have been domiciled within the state in 
which the deceased at the time of his or her death had taken up residence 
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with a manifest intention of remaining there indefinitely. Failing such a 

domicile, the state of which the deceased was a national shall be considered 

the state of domicile. The fact of living within one of the contracting states 

and working as an employee or representative of an enterprise foreign as to 

that state or of a subsidiary of such enterprise, or for the rendition of other 

personal services, and the fact of such employment or service, shall not 

constitute domicile, in that state of such employee or representative or indi- 

vidual, if he is not otherwise domiciled under the provisions of the convention. 

If the contracting states do not agree to depart from their respective existing 

definitions of domicile, then there should be added to their existing definitions 
a clarification along the lines of the last sentence of the above definition. 


(B) MUTUAL ASSISTANCE 


(1) As regards collection of taxes, future conventions should not contain any 
clause committing the United States to collect finally determined foreign tax 
claims or to assist in collecting those not finally determined. It is recognized 
that a convention may contain a clause to prevent the possibility of a nonentitled 
taxpayer benefiting from a reduced rate resulting from the convention. 

(2) As regards automatic exchange of information, the United States should 
not supply such information with regard to the income of its citizens, corporations 
or other entities. 

(3) As regards information in specific cases, the United States should not go 
bevond the scope of, or omit the safeguards in article XX of the income-tax 
convention with the United Kingdom or article VII of the estate-tax convention 
with that country. 


(C) PROPERTY TAXES 


As there are general or extraordinary taxes on property or capital in numerous 
foreign countries, and as it is likely that other countries will adopt such levies, 
future tax conventions should contain an article to provide that residents of 
the United States (including United States citizens and corporations) shall be 
exempt from such taxes except in respect of real property and the assets of a 
permanent establishment situated in the other contracting state. , 

It is urged that every effort be made to embody the foregoing principles in the 
conventions which are in various stages of negotiation but have not been signed. 

As regards the income-tax convention with the Union of South Africa, which 
has already been signed, the existing provisions on mutual assistance in articles 
XIV and XV should be amended, if possible, to incorporate the above principles 
on mutual assistance. This might be done while negotiating the supplementary 
convention envisaged in the letter of the State Department dated April 23, 1947 
(Executive O, Senate, 80th Cong., Ist sess.). If this is not possible, an effort should 
be made to obtain an agreement which will relieve the United States of its com- 
mitment to give automatic information or supply assistance in the collection 
of taxes against the citizens and corporations of the United States. Similar 
limitations should be placed on the estate-tax convention with the Union of 
South Africa. 


Respectfully yours, 
E. P. Tuomas, President. 

Mr. Carrout. A priori, I would like to say that as regards the sub- 
stantive provisions of the tax treaties with Norway and Greece, they 
are all right, except for one provision in the treaty with Norway, which 
may or may not be serious. I think it can be very easily taken care 
of by some pronouncement from Mr. King be fore this committee; 
namely, article VII in the income-tax provision dealing with royalties. 
It provides in substance for reciprocal exemption of royalties paid from 
one country to a resident of another. 

Senator Grorce. To what part of your memorandum are you 
referring? 

Mr. Carrow. I am referring to this convention with Norway. | 
am interpolating this to cover the substantive provisions before I go 
into the other provisions. It appears as if the revenue authorities 
would have final authority without any appeal to the courts of the 
country as to the reasonableness of a deduction. 
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Now, in conversations with Mr. King, he has told us that that is 
not really intended; that it isn’t the purpose of this to deprive the 
taxpayer of rights that he has under the revenue law to appeal to the 
courts in the event there is a disagreement with the authorities. How- 
ever, we wish to make the point that we don’t think it wise to give 
such apparently final authority to tax administrators without spe- 
cifically adding the phrase “subject to rights of appeal’ allowed by 
legislation of the country. Apart from that point, as I said before, 
we heartily endorse the substantive provisions of the income and 
estate tax conventions with Norway and with Greece. 

Now turning to the question of collection assistance, I might first 
refer to this letter of March 12, 1948, to the Honorable George C. 
Marshall, then Secretary of State, and particularly to the heading 
“(B) Mutual Assistance,” which stated the position of the council at 
that time when we were having discussions before this committee. 

(1) As regards collection of taxes, future conventions— 
that meant subsequent to the French convention 


should not contain any clause committing the United States to collect finally 
determined foreign tax claims or to assist in collecting those not finally deter- 
mined. It is recognized that a convention may contain a clause 


possibility of a nonentitled taxpayer benefiting from a reduced rate resulting from 
the convention. 


to pre vent the 


That was to prevent the case where a resident of a third country, 
not a party to the convention, wants to take advantage of, say, a re- 
duction in dividend tax from 30 percent to 15 percent, or an exemp- 
tion for interest. So he has his shares or bonds held by a nominee in 
one of the contracting States, and thereby apparently gets the benefit 
of the reduction in rate or exemption. We naturally do not want to 
prevent the Treasury from circumventing any such palpable evasion 
of taxes; and that clause was incorporated in the treaty with New 
Zealand, which was signed subsequently to our discussions in 1948 
before your subcommittee. 

2) As regards automatic exchange of information, the United States should 


not supply such information with regard to the income of its citizens 


, corpora- 
tions, or other entities. 


We understand that that is the standard practice now followed by 
the Treasury, but we wanted to state our position. 


(3) As regards information in specific cases, the United States should 
beyond the scope of, or omit the safeguards in article XX of the income-tax-con- 
vention with the United Kingdom or article VII of the estate-tax ¢ 
with that country. 


not go 


onvention 


Those were articles that were approved by the National Foreign 
Trade Council. However, we have repeatedly stated that we thought 
that before the United States proceeds to give information about a 
United States citizen or corporation it should call the taxpayer in, in 
order that he might know what is going on, and collaborate if neces- 
sary in providing the information. In any event the taxpayer should 
be given an opportunity to state whether or not the information would 
violate a trade secret or practice or come within the other exclusions 
of assistance under the treaty. 

Our particular problem, though, is the purely collection assistance 
provisions in treaties. I suppose that in the first place it might be 
well to refer to some of the language in these treaties so that you will 
know exactly what we are talking about. 
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In this memorandum we took as an example language in the con- 
vention with Belgium, which I understand has been withdrawn for 
the present, because it is going to be renegotiated. But the language 
is fairly typical, and therefore it will serve to show just what we are 
talking about. One paragraph reads: 

The contracting states undertake to lend assistance and support to each other 
in the collection of the taxes which are the subject of the present Convention, 
together with interest, costs, and additions to the taxes and fines not being of a 
penal character. 

In the case of an application for enforcement of taxes, revenue claims of each 
of the contracting states which have been finally determined may be accepted for 
enforcement by the other contracting state and collected in that state in accord- 
ance with the laws applicable to the collection of its own taxes * * *, 


In other words, that implies that you are going to take the claim 
of a foreign state and treat it as a United States tax claim and apply 
the laws which would be applicable if the tax were imposed under the 
Internal Revenue Code. 

In two treaties, those with France and Sweden, there are also provi- 
sions calling upon the United States, if it is so requested, to apply 
measures of conservancy with respect to tax claims not finally deter- 
mined. Well, it is hard to know just what measures of conservancy 
are, because we don’t have that concept in our own Internal Revenue 
Code. 

It is true that there have been many provisions on this subject in 
various European treaties, but I have never been able to find many 
cases where they have been applied. Limitations on collection assist- 
ance in treaties concluded by the United States are summarized. 

Summarizing, the limitations placed on collection assistance by the convention 
provisions, generally speaking, provide that the United States will not enforce 
foreign tax claims against its own citizens, corporations, or other entities; nor 
will it enforce a foreign tax claim it regards as contrary to public policy, or if com- 
pliance with a request for assistance would violate a business, industrial, or trade 
secret. 

On the other hand, it would seem that the United States having accepted a 
foreign tax claim for collection 
a claim against a national of the other state, or a third state— 


whether represented by a final court judgment or by an administrative deter- 
mination, would regard it as a claim due it and collect it pursuant to the laws of 
the United States, subject to the limitation in some cases that the United States 
need not apply executory measures not provided for in the laws of the country 
seeking assistance. 

At those hearings, concerning the ratification of the 1946 conven- 
tion with France, we repeatedly asked, as you will recall, Senator 
Smith, for the Treasury to indicate how it would go about applying 
the collection assistance provisions in the French treaty. And the 
representative of the Treasury replied by saying: 

* * * the United States undertakes to collect taxes for France * * * 
and, as a part of such procedure, to conserve the assets as provided in its laws 
for the enforcement of its own taxes. 

Then a long list of sections follows, and this is summarized by saying: 


Such sections extend all the way from methods for distraint and sale of property 
to filing claim in a bankruptey proceeding. 

In the following pages, Mr. Chairman, we proceed to analyze these 
sections of the code mentioned in this statement, and it would be 
awfully long and tedious for me to go into them here, but I may say 
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briefly that a careful examination reveals that none of these provi- 
sions which were enacted by Congress, Mr. Chairman, contemplated 
the enforcement of a foreign tax claim. Such claims simply do not 
fit into our machinery. The Internal Revenue Code was passed for 
entirely different purposes, and the enforcement provisions are only 
for the collection of claims arising under the Internal Revenue Code. 
And, as I point out in here in many cases, a foreign tax claim taken 
over by the Bureau of Internal Revenue will simply not fit into our 
enforcement machinery. 

We review the jurisprudence of the United States, and we do not 
find a single decision that upholds enforcing a foreign tax judgment, 
and much less a foreign tax claim. As a matter of fact, these treaties 
contemplate that the foreign tax claim, when certified by the foreign 
government to our Treasury Department, will have a sacrosanct 
status that no foreign judgment would have. 

Under the ordinary principles of the enforcement of foreign judg- 
ments in our courts, the person affected by the judgment can come 
into the court and offer certain defenses. But it appears that under 
the theory of the Treasury Department, the foreign tax claim finally 
determined in some manner by the foreign country—and there is no 
clarity except in the Swedish treaty as to what final determination 
is—will be accepted, as an account stated, which will not be subject 
to any defenses in the United States. Assuming that it could te 
fitted into our enforcement machinery, there is absolutely no provi- 
sion for appeal or interposing any objections or anything of that 
nature, which is inherent in our judicial system. 

Senator Smiru. Are you suggesting some amendments on the 
procedure, or suggesting elimination of the provision entirely? 

Mr. Carroui. We recommend the elimination. 

Senator SmirH. What would you do in lieu of it? 

Mr. Carrouu. Well, our theory is, sir, that inasmuch as there are 
no such provisions in our treaties with England and with Canada and 
with Ireland, countries which have similar court systems and juris- 
prudence to our own, there is no need for such provisions in treaties 
with other countries. 

Senator Smiru. Are these collection provisions in the treaties that 
you approved here? 

Mr. Carroityt. No. You mean the ones today? 

Senator Smirx. Yes; the ones you are today toapprove. Do you give 
the green light to the conventions with New Zealand, Ireland, and 
Cunada? 

Mr. Carrouu. In the Irish agreement there is no provision on 
collection of taxes, but there is one on exchange of information. In 
the New Zealand treaty there is a provision to prevent nonentitled 
persons from getting the benefits of the treaty. We have conceded 
that that is right. As regards the one with Canada, those conven- 
tions amend and supplement the existing conventions, and in the 
existing conventions there is no provision for assistance in the collec- 
tion of taxes. Hence, if collection assistance is not needed in those 
treaties, why should it be needed in the case of others? If the United 
States has never given full faith and credit to their ordinary court 
judgments, why should it give full faith and credit to a finally deter- 
mined tax claim? 
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Senator Smirn. I assume Mr. King has an answer to that. I 
remember before that we had many hours of discussion here on this 
matter. We referred the matter to you and Mr. King and Mr. Stam 
and begged you to come back to us with the formula, and as I recall 
it you did. 

Mr. Carrouu. Well, we thought we came back with the formula 
that was reflected in that New Zealand convention. But these 
treaties with Greece and Norway go way beyond. 

On page 18 we point out that there are two kinds of treaties, those 
that are self-executing, and those that are executory. And I think 
that these tax conventions embody both types of provisions. The 
substantive provisions are self-executing, but these collection provi- 
sions are executory. 

Now, what do we mean by “‘executory’’? 

An executory treaty * * * is one that by its terms imports a contract 
when either of the parties engages to perform a particular act. Such a treaty 
has been held to address itself to the political department of the Government 
rather than the judicial, and the legislature must execute the contract by appro- 
priate legislation before the courts will enforce it. Thus, it was stated in Foster v. 
Neilson * * * that— 

“Our Constitution declares a treaty to be the law of the land. It is, conse- 
quently, to be regarded in courts of justice as equivalent to an act of the legisla- 
ture, whenever it operates of itself without the aid of any legislative provision. 
But when the terms of the stipulation import a contract * * * when either 
of the parties engages to perform a particular act * * *’—— 


such as enforcing a foreign tax claim 


the treaty addresses itself to the political, not the judicial department; and the 
legislature must execute the contract before it can become a rule for the court. 


In other words, we feel that these commitments to do something if 
the other country so requests are executory, and therefore, to be 
valid in our courts, should have implementing legislation by Congress. 

We then study what should be in the implementing le gislation, and 

finally we come to the conc ‘lusion: If there is going to be implementing 
meen, let’s see if Congress has power to enact such legislation. 

And on page 23, under the heading “Collection assistance repugnant 
to Constitution,” we state as follows: 


However, there is a serious question as to whether such legislation would be 
consonant with the power of Congress as defined in article I, section 8 (1) of the 
Cor stitution, which merely provides that— 

“The Congress shall have power— 

‘To lay and collect taxes, duties, imposts, and excises to pay the debts and 
provide for the common defense and general welfare of the United States; but 
all duties, imposts, and excises shall be uniform throughout the United States.” 

Obviously, this authorization does not envisage the collection of taxes for a 
foreign government, ‘There is no other provision in the Constitution that speci- 
fically or impliedly authorizes Congress to undertake the enforcement of the tax 
laws of a foreign government in contravention of this restrictive delegation of the 
taxing power to Congress and to Congress alone. 


The sixteenth amendment conferred no additional power on Con- 


oress 


Accordingly, it is clear that the power granted Congress to impose and collect 
taxes Was only to “pay the debts and provide for the common defense and general 
welfare of the United States.”’ It is equally clear that the purpose behind this 
constitutional grant of authority has not been extended by the enactment of the 
sixteenth amendment so as to include the right to collect foreign taxes or other- 
wise enforce the revenue statutes of a foreign government. 
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Now, this is in line with the jurisprudence of England, which has 
consistently upheld the principle that its Government will not collect 
the taxes of another country, and that principle is inherent in many 
decisions, cited herein, rendered by United States courts. 

Therefore, as I have previously stated, these collection assistance 
provisions, in the treaties with Norway and with Greece, are repugnant 
to the tax clause in our Constitution. They are contrary to the estab- 
lished principles of British jurisprudence and American jur isprudence. 
And consequently they should be deleted from the conventions. 

Senator GrorGce. Do you have anything further, Mr. Carroll? 

Mr. Carrout. I think that covers what I had to say, sir. 

Senator Grorap. Senator Smith? 

Senator Smizu. I just wanted to hear again from Mr. King and 
Mr. Stam on this point, because I remember we discussed it before and 
never did come to any really clear-cut agreement on it. I am not 
quite clear as to why some treaties have them and some treaties do not. 

Mr. Kine. Well, the Norwegian and Greek treaties to which he 
refers do not go beyond the previously approved treaties with the 
Netherlands and Denmark and France, so far as | am aware. There- 
fore one point of view is that if these are objectionable, the past ones 
are also objectionable. Moreover, if this objection is valid, it would 
also, I assume, apply to the parts of the treaty they have no objection 
to our enforcing. And even in the New Zealand treaty we would have 
to call on these same provisions to enforce that. 

Of course, that memorandum is quite technical. I recall that some 
years ago, before getting into these treaties, quite a study was made 
of that subject, including the legal branch of the State De partment, 
and the conclusion was reached that there was no serious objection, 
or no legal objection, to the entrance into treaties on this subject. 
The points made apply to other matters, and it is true that countries 
do not without treaties, as far as I am aware, enforce tax judgments 
for other countries. But many do it by treaties. ‘The provisions in 
our treaties are not peculiar to this country. A great many have 
entered into thosé arrangements. 

We can submit something, of course, in answer to the rather tech- 
nical memorandum, but I might say that we have never had any 
serious objection about the power to enter into these treaties, and 
from the revenue angle and the angle of properly implementing the 
substantive provisions we thought we should go as far as we do as a 
matter of policy. 

[ might add that on that point of construction in the Norwegian 
treaty having to do with royalties, I think we can satisfy the National 
Foreign Trade Council on that. We have had that up with the 
Norwegian Government, and there was never any intention on the 
part of either country to deprive taxpayers of the right of appeal on 
that question. It was assumed that any decision reached by the 
administrators would be subject to all rights of appeal to the local 
courts. 

That, I believe, is all I have in mind offhand, Senator, but I would 
be glad to proceed if I have not covered your questions. 

Senator Smira. Mr. Carroll seemed to believe that we were explor- 
ing new fields here by putting new provisions in these treaties. I re- 
call he made the same point before, namely, that it is a new policy that 
has come up just because we are trying to negotiat » these treaties. 
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Mr. Carrouu. Well, you know, there is a historical explanation. 
You see, our first important treaty was with Sweden. That was con- 
cluded along toward the end of the war, and people were preoc cupied 
with other things, and our commerce with Sweden was not very im- 
portant anyway, and there were certain safeguards in the Swedish 
treaty, and it got by. We did not really appreciate the implications 
of collection assistance until we studied the 1946 convention with 
France in which the assistance was to be given by the United States 
even in the collection of French claims against citizens and corpora- 
tions of the United States. 

There had previously been a treaty with France in which United 
States citizens and corporations were excluded from the assistance 
given by the United States. That had been ratified right after the 
war when people were thinking of other things. But when we were 
faced with the issue of having the Bureau of Internal Revenue com- 
mitted to help France collect French taxes against United States 
citizens and corporations, we began to look into the matter, because 
we had recollections of experiences in the 1920’s that led to our first 
treaty with France. 

When that treaty was under consideration by your committee, 
treaties with Belgium, the Netherlands, and South Africa had already 
been negotiated, | and Mr. King did revise those treaties so as to go 
no further than the revised clause in the French treaty, which was 
framed after the hearings before your subcommittee. However, we 
said, as regards future treaties that we would not make this concession. 
We feel collection assistance is unsound, not good public policy, 
contrary to the Constitution, and not necessary. It is omitted in 
the treaties with England and Canada, and therefore we oppose 
collection provisions except for the previously mentioned clause in 
the treaty with New Zealand. 

l realize there is a little inconsistency there, but I understand that 
our Treasury has set up some kind of administrative machinery 
under the treaty with Canada, and possibly other countries, to prevent 
nonentitled persons from getting the benefits of the convention. We 
see no objection to that. We think it all right. But we do feel that 
nothing can be done to cure this basic constitutional question. In 
other words, there is no doubt about the power of the Executive to 
enter into tax treaties. There is no doubt about the power of the 
Executive to enter into self-executing treaties. But these executory 
clauses in the treaties need congressional implementation, and that 
implementation in our opinion is repugnant to constitutional provi- 
sions on the taxing power of Congress. 

Therefore, there should be no such commitments along those lines. 

Senator Grorce. If I understood correctly, I think sometimes 
they are inclined to construe those treaties as self-executing treaties. 
They do not like these executor y tre aties. 

Mr. Carroxt. I think it would be an awfully difficult job to write 
legislation that would properly and constitutionally implement these 
treaties. 1 certainly would not urge the Treasury Department here 
to undertake it. We think the best solution is simply to delete these 
provisions which really are not necessary. 

Senator SmirH. How does it work on the other side when we want 
to collect in the other countries? What is the machinery there? 
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Mr. Carrouu. We feel that need is grossly exaggerated by and large, 
and the reason is this: As you know, as far back as 1918, the United 
States adopted the policy of allowing a credit for foreign taxes. If 
you pay tax in a foreign country, you get a credit for that tax against 
the United States tax. Therefore, there is no temptation for the 
United States taxpayer to divert profits abroad. Now, there may be 
occasional instances of individuals who might try to escape tax 
liability, but, as it is today, this is still perhaps the best land for 
investments and most people are not just going to pull out of the 
United States, sell all their investments here, and run abroad to 
escape United States taxes. Those are the very rare instances. So 
we feel that there is not the compelling need for these provisions that 
is implied by incorporating them in the treaty. 

There are provisions for exchange of information, and almost 
invariably the Treasury can get to any one of any consequence 
through the exchange of information, on the basis of his assets in the 
United States. In the contrary case, we do not feel that assets in 
the United States should be subjected to the tax claims of foreign 
governments. We feel that such claims should be satisfied out of 
the assets in the territory of the other country. 

Senator Smita. Then you would limit the collection to those other 
countries. If they cannot get them there, will they not get them, 
or would you come to the United States courts? Take Norway, for 
example. 

Mr. Carrow. It has been a long-established principle that the 
courts of the United States will not lend themselves to the enforce- 
ment of the tax laws of foreign countries. We are not in a position 
to recommend that that basic policy be changed. It seems to be a 
generally accepted principle. As a matter of fact, a Treasury official 
told us that a foreign government could not come to our courts and 
sue on a foreign judgme nt, and they do not wish to open the doors by 
treaty to such suits; that they prefer to retain control over action by 
foreign governments by taking a certification of the foreign govern- 
ment that the claim is finally determined and enforcing that claim 
here. But when you start enforcing it, we do not find that the pro- 
visions of our law are appropriate. We set forth in this memorandum 
the reasons why. 

Senator GeorGe. Have you anything you wish to say on this point, 
Mr. Stam? 

Mr. Sram. I do not think there is anything additional that I can 
add. I do recall that we did get together “with Mr. Carroll and 
others, and tried to work out some satisfac tory language, I think for 
the purposes of the French convention, merely to try to get the thing 
moving and get something out. Is not that correct? I know at 
the time I had some question about collecting taxes of foreign govern 
ments, and I think we brought up the situation at that time of a 
political refugee, for example, who might be in this country and might 
have heavy taxes levied against him by the government then in power. 
The question was raised as to whether or not we would want to collect 
the taxes and not give him a chance to defend himself. 

You will remember the situation in France when we had, I think, a 
member of the former Vichy government that came over here, and was 
living in this country. He could not go back to France because he 
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was condemned. The question did come up as to whether it would be 
fair because he was being charged with a political offense. The United 
States would have had to seize all of his property in this country to 
carry out the orders of the government then in power in France. Those 
questions did come up, and it is a rather serious problem that I think 
the committee ought to give careful thought to. 

Mr. Carrouu. There is another phase. Mr. King, mentioned the 
application of collection of assistance provisions to nationals of third 
countries. Now, we do not have any provisions for mutual assistance 
in our treaties with Canada or England, nor do those countries have 
provision of collection assistance with numerous countries with which 
they have concluded treaties. Suppose that a Canadian company had 
income from a third country which the United States had agreed to 
assist in collecting its taxes. That country wants to proceed against 
the assets of the taxpayer outside of its territory. Under the treaty be- 
tween Canada and that country there is no possibility for that. Now, 
under the United States convention with that country, the United 
States would be committed to help it by levying on the assets in the 
United States of the Canadian taxpayer. 

Now, our treaty with Canada does not provide for that. The 
Canadian treaty with the third country does not provide for that. Yet 
we would be committed to help the third country collect taxes levied 
against a nonnational of the United States. That just does not seem 
right. 

Senator GeorGe. I think it does lead to a very interesting question 
of policy, as to whether we can undertake to do these things. My own 
offhand opinion would be that if in negotiating a tax treaty we did 
undertake to do something which is not prohibited by our Constitu- 
tion, then I think we probably could enter into an executory treaty 
that would enable us to base our laws upon that provision. But, as 
I say, that is an offhand judgment. But if it were prohibited by the 
ae? ‘rican Constitution, then, of course, I think you would have quite 

1 different question. However, the question of policy is a very vital 
one. It isa pretty large undertaking when we undert: ake to help some 
other country collect its taxes here by levying on property that may 
be subject to the jurisdiction of the American courts. I believe we 
have recognized that pretty generally. 

Mr. Carroui. Yes; we have no objection to that, except we feel 
if they ask information about the American taxpayer; he should be 
called in. 

Senator GrorGe. Yes; he ought to be consulted inasmuch as he is 
the victim. 

Mr. Carrouu. Yes, sir 

Senator Grorcr. We will give consideration to it. 

Mr. Carrouu. Of course, your point is a very fine one, Mr. Chair- 
man. My thought was that when the Constitution was originally 
written, the idea was that these various States got together and dele- 
vated to the central organization only certain powers, the thought 
being that what was not delegated to the central organization just did 
not go to it, that it was retained by the States. 

Senator GrorGe. I think that is a very sound thought as a general 
proposition. However, we have departed from it, in some of our 
treaties, unless there was some prohibition against it, or unless there 
was some positive constitutional prohibition. If we make the treaty, 
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I am not sure we could carry it out under the doctrine of Missouri 
versus Holland. I think it does raise an important issue of policy. 

Senator SmirH. That is the issue. 

Mr. Carrouu. I have not talked about the psychological side 
this, but that was brought out very strongly in connection with France, 
as you will recall. 

Senator GrorGe. My general recollection of the French treaty is 
that we committed ourselves to some sort of compromise situation 
there in order to get action on the treaty. 

Mr. Carrouu. Yes. The psychological objection to all of this is 
that under the present state of conditions throughout the world, 
it is not easy to get people to go abroad and trade anyway. Often 
foreign governments are very arbitrary in their tax assessments, and, 
under the liberal wording of the treaty, the United States could be 

called upon to enforce these assessments if thev are finally determined 

sonable to some concept of foreign law. ‘There is no definition of 
the term as finally determined except in the Swedish treaty, and there 
is no provision for appeal, and in some of these treaties there is no 
alternative. The United States undertakes to do it; it shall do it. 

Some of the most recent treaties say that the United States may do 
it. But we do not know how reasonable the tax administration may 
be. We could not always depend on a benevolent Mr. King to exer- 
cise his judgment on these arbitrary measures. Some tougher 
official might be in office and he would take this commitment literally, 
and the taxpayer would be in an uncomfortable situation without 
even a hearing. 

Senator Grorce. We will give it full consideration, both from the 
legal point of view, which you raised, and from the question of policy. 
It is important. 

Mr. Carroui. Thank you. 

Senator GrorGr. We will now hear from Mr. Fernald. You may 
identify yourself for the record. You are chairman of the tax com- 
mittee of the International Chamber of Commerce? 


STATEMENT OF HENRY B. FERNALD, MONTCLAIR, N. J., CHAIR- 
MAN, TAX COMMITTEE OF THE UNITED STATES COUNCIL OF 
THE INTERNATIONAL CHAMBER OF COMMERCE 


Mr. Fernavp. I am appearing as the chairman of the tax commit- 
tee of the United States Council of the International Chamber of Com- 
merce. That is the United States group of the International Chamber. 

I think I should first, following the line Mr. Carroll presented, re- 
view very briefly our position on the several treaties before you, and 
then explain them. 

We are in accord with the statement he has presented to you for 
approval of the New Zealand Income Tax Convention, the Ireland 
Estate and Income Tax Convention, and the Canadian Income and 
Estate Tax Convention, which, as has been noted, raise no administra- 
tive problems as to tax collection. 

We also agree with their position as to nonapproval of Norway 
Income and Estate Tax, and Greece Income and Estate Tax Conven- 
tions. However, we feel that the South African Income and Estate 
Tax Cenventions also should not be approved. 
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We understand as to the New Zealand convention, there has been 
some protest as to the exclusion in article IX (4) of the actors, enter- 
tainers, and so on, from the 183-day rule. We are not in sympathy 
with such an exclusion. There was such an exclusion in the United 
Kingdom treaty when it was approved, but it was eliminated in a sub- 
sequent amendment to that treaty. We would hope that the New 
Zealand treaty could be approved as it is, and then take up this 183- 
day exclusion for discussion afterwards, if possible. We should hate 
to see a treaty as broad and important as that rejected on some small 
point of that kind. 

With respect to Ireland, we have no point to raise on that. 

As to Canada, we are quite in agreement, understanding that you 
will have included in the report of this committee so it will be a public 
record this letter of interpretation which you have presented. It is, of 
course, very important that that should be generally available to 
those concerned. I think that is all agreed to, sir. 

Senator GrorGe. Yes, that is true. 

Mr. FrerNa.p. Aa to the other treaties, we urge disapproval. That 
turns entirely on the administrative provisions. In general, we are 
quite in agreement with what Mr. Carroll has prese nted to you, ex- 
cept that we do not feel that the protocols submitted are sufficient to 
overcome our objections to the South African treaties; certainly not 
as to the estate tax convention. I would like to come to those ad- 
ministrative provisions in a further statement, if I may. 

First, | would like to refer back to the discussion of the hearings on 
the French treaty. When the French treaty was under consideration 
in 1947, there were several hearings of this subcommittee of the Com- 
mittee on Foreign Relations which are the subject of an extended 
printed record. The question of administrative assistance was one 
of the major points at issue. Senator White, the chairman of that 
subcommittee, finally suggested adjournment with the understanding 
that those who had presented their objections should meet with the 
representatives of the Treasury and State Department and com- 
mittee staff, and make a serious effort to compose their differences 
and reach an agreement as to the provisions of the treaty. It was 
so agreed. 

Following adjournment, Senator White spoke to me personally, 
saying he felt approval of such convention with France was very desir- 
able under then existing conditions, and asking that we make a real 
effort to reach agreement, even though the result might not be exactly 
what we would like. 

He asked me personally to give my effort to that extent, and to get 
the others participating to cooperate similarly. I assured him that I 
would do that. We had those discussions in very extended con- 
ferences, resulting in a protocol to the convention and various inter- 
pretations and understandings as set forth in the committee report. 
I think that is probably the longest committee report that was ever 
submitted on a tax treaty. The Senate did approve the convention 
with those understandings. 

it was definitely understood and we so expressed to the subcom- 
mittee that our agreement to the French convention in this form should 
not be considered as a precedent for other conventions in the future, 
and we set forth the general standards which we considered appropriate 
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for provisions in tax conventions with respect to mutual assistance, 
which Mr. Carroll has already presented to you, which I believe were 
those same ones | am referring to here. 

Then when it came to the question, in May or June, 1947, as to the 
treaties with the Netherlands and Denmark, we were again faced 
with an urge that it was very desirable to have those treaties go 
through in the then existing condition of foreign affairs, and we felt 
that we could agree to the administrative provisions in those treaties 
which had been changed from certain original drafts in order to meet 
some of our major objections. 

Accordingly, we did not press our further objections to them, but 
we did not accept these as a precedent for the future. That is, I 
think, the statement of the general position. 

On the general question of administrative assistance we come to a 
very difficult field. We are faced with the difficulties inherent in 
trying to have extraterritorial enforcement brought about. It has 
been my own feeling for a great many years that the differences in 
tax laws, in wording, in administrative procedures, were such that it 
would be virtually impossible to devise any plan of international 
assistance in tax matters which could be enforceable, except by almost 
total disregard of consideration of the taxpayer. All we have had in 
these discussions simply confirms that thought in my mind. I am 
not a lawyer. I am not trying to discuss the legal aspects of this. 
But I think I can speak of the practical effect of these provisions, and 
the effect of the policies involved. I am old enough to have followed 
through the enactment of all our income tax laws since that of 1909. 
We had great difficulty with our lack of administrative provisions in 
the early law. This matter was taken up very seriously in 1924, I 
think, when the Board of Tax Appeals was established, to get a pro- 
cedure which would give protection to taxpayers. With that and 
other provisions which have been brought in, we have a situation as 
to our own income taxes which I would like to review very briefly. 

When the Commissioner determines that a deficiency exists with 
respect to the income tax (with somewhat similar provisions as to 
estate tax), he must notify the taxpayer, and the taxpayer then has 
90 days within which he can ¢ arry his appeal to the Tax Court (form- 
erly the Board of Tax Appeals). The tax cannot be collected mean- 
while, except under jeopardy assessment, in which case the taxpayer 
by filing bond has a right to be heard by the Tax Court. 

Then after the decision of the Tax Court, there are, of course, 
rights of appeal to higher courts, and we can in that way get a final 
decision outside of the administrative division of the Treasury. If 
we do not carry our case to the Board of Tax Appeals, we can pay the 
tax, and then ask refund, having a hearing before our courts on a 
suit which may be against the Government, or which may be against 
the tax collector. 

Now, let me contrast that with what is proposed in this treaty, and 
for that purpose I would like to refer to the proposed treaty with 
Greece. Article XIX states: 


(1) The Contracting States undertake to lend assistance and support to each 
other in the collection of the taxes which are the subject of the present Conven- 


tion, together with interest, costs, and additions to the taxes and fines not being 
of penal character. 
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That is a definite undertaking. We obligate ourselves to do it. 

(2) In the ease of applications for collection of taxes, revenue claims of each 
of the Contracting States which have been finally determined may be accepted 
for enforcement by the other Contracting States and collected in that State as 
though such taxes were taxes finally imposed, due and payable to that State. 

I want to contrast the wording there with that in article XVII of 
the proposed convention with Norway which reads: 
and may be collected in that State in accordance with the laws applicable to the 
enforcement and collection of its own taxes. 

I do not know whether there is a particular legal distinction there, 
but there is a difference in wording. 

We have discussed this entire question at great length with Mr. 
King. We had extended discussion with Mr. Surrey, also, in connec- 
tion with the French treaty. We have found certain definite convic- 
tions on the part of the Treasury which are a reason for their writing 
the provision in this way. 

In the first place, they insist that there must be no possibility of a 
taxpayer against whom the ‘y propose to proceed carrying the matter 
in any way to our American courts, since our American courts are not 
qualified to consider these foreign tax questions. Moreover, they 
insist that the American taxpayer or the taxpayer from whom they 
collect this money must not have a right of suit against the govern- 
ment or against the tax collector for its refund. Any action which 
he may have, it is their thought as expressed to us, must lie wholly in 
the courts in the foreign country. 

We have asked what it means to have taxes “finally determined.”’ 
Does that mean finally determined as we conceive it under our law, 
where the taxpayer has no further recourse either as to appeal or as 
to refund? They have told us no, it must not mean that. It must 
mean only that the determinations have reached the stage where 
there is authority for their collection. Apparently the intent is to 
use the term “finally determined” with respect to foreign claims 
in a totally different sense from that which we apply to our procedure 
over here. For instance, there cannot possibly be—they urge, and 
I agree—a procedure where if the foreign tax administration has 
determined a deficiency as our Commissioner would determine it, 
we can then carry the case to our Tax Court. No, they say, our 
Treasury must collect that tax, and then we can go perhaps half- 
way around the world—if we want to contest it in a foreign country. 
There is nothing which requires here any assurance that the taxpayer 
may even have been notified of the foreign tax and been given oppor- 
tunity to be heard. There is nothing here that applies any statute of 
limitations, and there are many countries which have no statutes of 
limitations. There are countries where you will have no rights of 
refund of a tax once collected. There is nothing here to protect the 
taxpayer. 

Let me take another series of difficulties. I think these bear, Mr. 
Chairman, on this question of policy—what are we getting into? 
In the French treaty, we insisted on having written in certain agree- 
ments, expressed in your committee report, that the United States 
should not endeavor to collect foreign taxes in this country unless the 
foreign country had exhausted any property of the taxpayer in the 
foreign country. There is no such provision here. 
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Also, we urge that at least the taxpayer should have a notice of 
proposed action with opportunity to be heard. The Treasury posi- 
tion seems to be that this will be impossible because neither our 
‘Treasury nor our courts are competent to determine questions either 
as to foreign procedure, to determine whether a tax has been validly 
determined over there procedurally, or as to the merits of the assess- 
ment. 

We urged consideration of some minimum so that the United 
States would not be out trying to collect a lot of little taxes which 
might be asserted by foreign countries, and it was agreed that might 
be appropriate. There is nothing here as to that. 

In other words, we have a provision, as outlined here, that the mere 
certification by a foreign government that an individual or a corpora- 
tion owes it income taxes will be warrant for our Treasury to proceed 
to bring the entire power of our Government to bear in the collection 
of these taxes, without any of the protective procedure which we set 
up for our own taxes. Thev seem to feel that we should trust our 
Treasury and be ready to leave to it determination as to procedure, 
and trusting that it will use reasonable discretion in procedure. 
Procedural provisions are not written into these treaties and proposed 
procedure is not clarified by the regulations issued to date. I have 
no conception, and 1 found no one else with any conception of how 
this could be applied to our own administrative procedure, and to the 
extent our Government would be bound, having committed our- 
selves to this undertaking, to pass implementing legislation I believe 
that if you would consider the kind of implementing legislation 
necessary to carry this out as it is written, you would simply be 
shocked to find you could give virtually no protection to the taxpaver, 
such as you have agreed he should have under our law. 

Other arguments made are that all of this is simply an endeavor to 
protect those who wish to escape paying their just taxes. But we 
know from experience with our own Tax Court that is not true. I 
ran over a recent volume of decisions of our Tax Court, and I found 
that in more than a majority of the cases there was some modification 
of the original proposed assessment before it came through the ‘Tax 
Court. Sometimes reversal by the Tax Court, modification, some- 
times by agreement, dropping or modifying certain claims, and so forth. 

If that is true as to our own Government, what situation do we 
face as to these other governments? We see that the governments 
whose care of the taxpayer is the strongest, England, Canada, New 
Zealand, absolutely refuse to have anything to do with this extra- 
territorial enforcement plan. 

Now, | could speak more and bring out many further details of 
the difficulties we run into as to collection, but I think if you will 
carefully read over these provisions and try to visualize to yourself 
what kind of implementing procedure is required, you will agree that 
the little thing we are trying to get at in reaching a few where extra- 
territorial enforcement is required is not worth it. 

I was in Canton some 45 years ago, interested in an explanation 
of their criminal procedure, and they explained the great efficiency 
of their system, by which the prosecution presented the case; if i 
established the guilt of the man, they did not bother to hear any 
defense, and that gave them far greater speed in handling these cases, 
and it was very much simpler than our extended procedure in which 
we will hear at length the defense. 
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That is about what this proposes to do. Expeditious, speedy, 
simple, yes. But where is the taxpayer protected? 

1 am not talking from a legal standpoint, but what is going to be the 
result of this? Will it be a revenue producer? Remember, it is to be 
a two way thing. We are to agree to collect these taxes of foreign 
countries in that way. In some of these treaties we have reservations 
so their collection provisions shall not apply to a United States citizen 
or corporation. Some of our people feel, “Well, so long as we have 
taken care of ours, what do we care about others.’’ 1 do not like that. 
I just emphasize the situation that Mr. Carroll referred to—Britain 
has refused to have these collection treaties, refused to enter into one 
with France. Yet we put ourselves in a position where the foreign 
government could not proceed against a British citizen against prop- 
erty in Britain, but can come over here and ask us, and we are obligated 
to collect that tax against his property. Ido not think that is making 
good foreign relations. 

As a matter of policy, will it raise revenue? I think not. I think 
the objections which people will see will make them very hesitant to 
submit themselves to the foreign trade situation, and I believe it will 
hurt rather than help our foreign trade and our revenue. 

I would further mention a special point with respect to the collection 
provisions of certain of the estate tax treaties. 

The South African estate tax treaty—-which we have said we do not 
approve—in the protocol brings in a provision which would read: 

The assistance provided for in this article shall not be accorded in respect of 
any citizen or national, or the estate of any citizen or national, of the contracting 
party to which application is made except where such citizen or national or estate 
is entitled to the allowance of a credit under article V of the present convention. 

That is the credit for foreign taxes. 

Since we extend that credit for foreign taxes generally, we have a 
virtually meaningless section here so that if anyone is entitled to the 
foreign tax credit, thereby he submits himself to the international 
collection regime. Sunilar provision is contained in the Norway and 
Greece estate-tax conventions. We think that is very objectionable. 

Now, one brief word as to the information provisions. We are very 
much disturbed about these. Those information provisions cover 
three general lines—One set of provisions as to automatic information 
to be regularly exchanged; another for information to be exchanged on 
request, which one government has at its disposal; and a third as to 
information which is obtainable by it. 

In the French treaty, we had provisions which limited the assistance 
to be given by one country to what could be given either under its laws 
or under the laws of the requesting state. In many of these treaties, 
we have no such limitation imposed. Of course, a country cannot 
do more than it could under its laws, that is true, except as-you are 
considering the extent to which the treaty itself becomes new law. 
But we do not always bring in the two-way rule, so that under some of 
these treaties we will have a requirement to furnish the information 
even though that foreign country under its laws would not be able to 
exchange similar information with us, 

In the French treaty we have a special understanding there that 
we are not to be called on to furnish any information which is avail- 
able to the government in the foreign country. That is not included 
in other treaties generally which have been subsequently enacted. 
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We have noted that any foreign government can take the simple 
way out as to collection, because, even though a company has millions 
of dollars of property abroad, the foreign government need not collect 
its tax therefrom but can get dollars by having us to collect the tax; 
which is a simpler and nicer thing for some of them, but not us. So 
similarly we do not make reservation as to information. Most of the 
information they want is available to them abroad anyway, if they 
will bother to go out and get it. 

You ge ntlemen know what a tremendous proposition we have in 
trying to work out proper enforcement of our own laws in this country. 
How much will we add by this? 

A further point as to requests for special information is most dis- 
turbing. If our government sends a request to a foreign government 
to make a special examination of the affairs of a branch we have 
there, what will the foreign authorities understand? Simply that 
our authorities here are suspicious of that taxpayer. We have tarred 
our own people abroad with suspicion and it is going to do irreparable 
damage. I do not think there is any need for it. I have never seen 
such need. I think the government is able to get the information 
here in the future as it has in the past. 

I might go on discussing those matters, but I think I have indicated 
the general lines why I feel from the practical standpoint we ought 
not to go out into this international regime. I agree with the limited 
sphere Mr. Carroll mentioned, where it is nec essary to keep un- 
authorized persons from getting the benefit of the special provisions 
of the treaties. There is no question about that. 

Now, if I may just touch on one little point, mention was made 
to the nonreciprocal dividend provision in the convention with 
Greece. That was the same trouble we had with the Canadian treaty 
previously enacted. At that time Canada had no such provision. 
Then we find Canada later has brought in such provision, and our 
treaty makes no reference to it. I think provisions like that just on 
general principle ought to be reciprocal even though there seems to 
be no present need therefor. 

There has been a reference to the delay in these treaties, and I may 
say, I think one reason for that has been that most of these were 
subject to some protest. I know that when I tried to see if we could 
not have hearings before the committee on some of them, I had been 
told that the other matters which were up last year and the year 
before were so serious that the committee simply could not take the 
time that would be required for the hearings, and I am very grateful 
you have now been able to do that. 

Thank you very much. 

Senator Grorce. Thank you. 

Mr. King, eA ips you will have something to say in the morning. 

Mr. Kra. Senator, yes, I would be glad to respond to some of 
these points, and if necessary, submit further answers in more detail 
later. 

Senator GrorGe. Very well. The committee will stand in recess 
until 10 o’clock tomorrow morning. 

(Thereupon at 4:10 p. m., the subcommittee recessed, to reconvene 
Friday, April 13, 1951, at 10:00 a. m.) 
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CONVENTIONS WITH SOUTH AFRICA, NEW ZEALAND, 
NORWAY, IRELAND, GREECE, AND CANADA ON DOUBLE 
TAXATION 


FRIDAY, APRIL 13, 1951 


UNITED STATES SENATE, 
ComMMITTEE ON ForEIGN RELATIONS, 
SUBCOMMITTEE ON Economic AND SocraL AFFAIRS, 
Washington, dD. GC. 

The subcommittee met, pursuant to adjournment on Thursday, 
April 12, 1951, in the committee hearing room, United States Capitol, 
at 10 a.m., Senator Walter F. George, (chairman of the subcommittee) 
presiding. 

Present: Senators George, Gillette, and Hickenlooper. 

Also present: Mr. Colin F. Stam, chief of staff, Joint Committee on 
Internal Revenue Taxation, and Mr. Carl Marcy, staff associate, 
Senate Committee on Foreign Relations. 

Senator GeorGe. The committee will come to order. Mr. Me- 
Calman, you are listed as the first witness this morning. The com- 
mittee will be very glad to hear you now. Please identify yourself. 


STATEMENT OF ADRIAN McCALMAN, PRESIDENT, ARTISTS 
MANAGERS GUILD, HOLLYWOOD, CALIF. 


Mr. McCauman. My name is Adrian McCalman. I am president 
of the Artists Managers Guild, a nonprofit membership corporation 
of artists’ managers (sometimes referred to as ‘‘agents’’). Artists’ 
managers or agents represent members of the talent groups in the 
entertainment industry in their professional careers. ‘They counsel, 
advise, and direct the professional careers of artists who perform 
their services in the various branches of the entertainment industry. 
The members of the Artists Managers Guild represent approximately 
80 percent of all of the principal entertainers in the world in the 
fields of motion pictures, radio, legitimate theater, television, and night 
clubs. They also represent musicians, bands, composers, lyricists, 
producers, directors, writers, and all other members of the talent 
groups. Numerically, the members of the Artists Managers Guild 
are not all of the artists’ managers in the United States, but the 
largest; and preponderantly most of the best artists’ managers are 
members of the Artists Managers Guild. 

I am authorized to represent the Screen Actors Guild, a labor union 
of motion-picture actors who render their services in the motion- 
picture industry. I understand that a telegram will be sent to this 
committee from the Association of Actors and Artists of America, 
affiliated with the American Federation of Labor and commonly 
called the 4—A’s. The 4—A’s are composed of the following unions: 
Actors Equity; American Federation of Radio Artists, Screen Actors 
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Guild; American Guild of Variety Artists, Screen Extras Guild; 
American Guild of Musical Artists, Chorus Equity, and Television 
Authority. I am sure the 4—A’s will approve everything that I have 
to say before this committee. 

Because of the shortness of the notice of the hearing of this com- 
mittee, Senator, I had to fly from Los Angeles in a hurry. I have no 
prepared statement ready, but, with your permission, if I decide at 
the end of this hearing that an extended brief should go into the 
record, would you be kind enough to give me permission to present it 
later to the clerk? 

Senator GrorGce. Yes; you will be permitted, if you wish to file a 
written statement. 

Mr. McCautman. Thank you. 

We have absolutely no objection to the conventions between the 
United States, on one hand, and Greece, Ireland, and Norway, on 
the other hand, which are before this committee today. The other 
three conventions before this committee, between the United States, 
on the one hand, and Canada, New Zealand, and South Africa, contain 
clauses which are somewhat similar to each other with the exception 
of the Canadian convention. I refer to the clauses in the following 
conventions: 

1. The United States and Canada, article I of Executive R, dated 
June 12, 1950, which contains a provision entitled ‘Article VI (a)”’ 
amending article VII of the present existing convention between the 
United States and Canada. Our objection is to paragraph 2 of the 
amended article VII. 

2. The United States and New Zealand, paragraph (4) of article 
IX, of Executive J, dated March 16, 1948. 

3. The United States and South Africa, paragraph (3) of article IT, 
of the protocol, Executive U, dated July 14, 1950. 

For the moment, let us put aside the Canadian convention and 
consider, first, article [X of the New Zealand convention, and article IT 
of the South African convention, as they are substantially similar. 
Stated briefly, the two articles under consideration relate to a resident 
of the United States who is employed by a United States employer 
traveling into either New Zealand or South Africa and remaining for a 
period less than 183 days during any 1 year and receiving his com- 
pensation from his employer. Under said circumstances, that em- 
ployee would pay no income taxes to either New Zealand or South 
Africa. Naturally he would pay income taxes to the United States. 
Similarly, a resident of either South Africa or New Zealand employed 
by a South African or New Zealand employer, as the case may be, 
transacting business in the United States and remaining for a period 
less than 183 days, is exempt from payment of United States income 
taxes. But the exemption in both conventions does not apply to 
actors, musicians, or athletes, because of paragraph 4 of article LX of 
the New Zealand treaty, which reads as follows: 

4. The provisions of this article shall not apply to the profits or remuneration of 
publie entertainers such as stage, motion picture, or radio artists, musicians, and 
athletes— 
and also because of the provisions of paragraph 3 of article IT of the 
South African protocol, which reads as follows: 

3. The provisions of this article shall not apply to the profits or remuneration of 


public entertainers, such as stage, motion picture, or radio artists, musicians, or 
athletes. 
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You will recall, Senator George, that there was a similar provision 
in the convention between the United Kingdom of Great Britain and 
the United States, which was before the Senate in 1945 and 1946. We 
discovered this provision excluded actors and public entertainers from 
the exemption in the British convention in November of 1945. At 
that time the British convention had been approved by Parliament and 
had also been approved by the Senate Foreign Relations Committee 
and was on the Senate calendar for consideration in November of 1945, 
at which time we learned of the unjust discrimination against actors 
and entertainers in the British convention. I discussed the matter 
with you and other members of the Senate Foreign Relations Com- 
mittee and the committee approved our request that the British con- 
vention be taken off the calendar and resubmitted to the Foreign 
Relations Committee for action on the clause discriminating against 
actors and public entertainers. You yourself, Senator George, made 
the motion on the floor to take the convention off the calendar and 
resubmit it to the Senate Foreign Relations Committee. 

Hearings were held on April 17, 1946, on the one point of deleting the 
discriminatory clause from the British convention, with Senator Lucas 
acting chairman of the subcommittee in the absence of Senator 
Barclay. Subsequent to the hearings in April of 1946, the Senate 
Foreign Relations Committee approved the deletion of the discrimi- 
natory clause against actors and public entertainers over considerable 
opposition from Mr. King and Mr. Stam. Still later, Mr. King and 
others for the United States negotiated a protocol with Great Britain 
and, eventually, the discriminatory clause was deleted from the 
British convention. 

Senator GrorGe. Yes, I recall. 

Mr. McCavman. By deleting the discriminatory clause against 
actors and public entertainers from the convention between the 
United States and the United Kingdom, it was felt that the United 
States established a fixed policy as regards actors and public enter- 
tainers being given the same treatment as any other residents or 
citizens of the United States in income tax treaties with other coun- 
tries, and that if an exemption was negotiated for all residents and 
citizens of the United States, actors and public entertainers would not, 
after 1946, be excluded from such an exemption. 

I will say, in all fairness to Mr. King and any other negotiators for 
the United States who took part in negotiations after 1946 with 
various countries on income tax conventions, that they were successful 
in deleting the discriminatory clause from the second convention 
negotiated with France and the conventions negotiated with Den- 
mark, the Netherlands, Belgium, Norway, Ireland, and Greece, the 
latter three conventions being before you today and which, as I 
stated in the beginning of my testimony, we approve. In the explana- 
tory letters to the President from the Secretary of State, the Secretary 
points out that the negotiators for the United States attempted, in 
their negotiations with Canada, New Zealand, and South Africa, to 
keep the discriminatory clause out of the conventions. 

Actors, public entertainers, and their representatives, members of 
the Artists Managers Guild, have two objections to the discriminatory 
clause in income tax conventions similar to the clauses under discus- 
sion here. First, the actor going into a foreign country may have to 
pay a higher rate of income tax than he does in the United States. 
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True, he is allowed a credit against his United States income tax, 
but only up to the amount that he would have paid had he rendered 
his services in the United States. Therefore, when the rate in the 
foreign country is higher than in the United States, the actor stands 
to lose a sum of money. 

All of my remarks in this connection are directed toward the actor 
who is under contract to a United States employer and is sent to the 
foreign country under that contract on what we call ‘a loan-out’’; 
which brings it within the articles mentioned at the beginning of my 
testimony. Obviously, where the tax rate is about equal to that of 
the United States or less than the United States tax rate, there is no 
financial loss to the actor or public entertainer. 

The second and most serious objection to the clauses excluding 
actors and public entertainers from the exemption in the articles 
under discussion is the unjust discrimination against a small segment 
of the citizens or residents of the United States being singled out as a 
revenue source to either this country or a foreign country. We have 
never been able to satisfy ourselves that actors are anything but 
human beings and that they therefore should be treated just like any 
other human being when the United States, acting on behalf of all of 
its residents or citizens, negotiates an exemption from income taxes 
under circumstances such as we are discussing. By way of example, 
we will assume that Metro-Goldwyn-Mavyer decided to make a 
motion picture with South Africa as the background and accordingly 
sent a whole cast and crew to South Africa. They might send 200 
people, which is not a large number for the making of a motion picture, 
and, among those 200 people, let us assume there were 10 actors. 
The “shooting” schedule for the picture is 10 weeks, or 70 days. 
Under article LI of the protocol with South Africa under consideration 
before this committee, 190 people would not pay any income tax to 
South Africa but the 10 actors would, even though their salary was 
paid by Metro-Goldwyn- a and was being received by their 
managers in Los Angeles, Calif., for the actors’ accounts. 

Take another example and assume that Robert Montgomery, who 
is both an actor and a director, was put under contract by Metro- 
Goldwyn-Mayer to both act and direct in the motion picture we are 
assuming is being made in South Africa. Assuming, again, that 
Mr. Montgomery’s salary for 10 weeks was $100,000, I do not know 
how South Africa would assess the income tax which they propose to 
collect from Mr. Montgomery. They might arbitrarily say that 
$50,000 was for acting and $50,000 was for directing. This is not an 
uncommon example. 

The Canadian convention presents a similar problem but different 
in the respect that the United States negotiators reached a compro- 
mise with Canada as regards the clause in the convention before this 
committee. The present Canadian convention allows an exemption 
for businessmen up to $5,000, but for actors only up to $1,500. Can- 
ada has now agreed, in the instant convention, that an actor will re- 
ceive the same monetary exemption of $5,000 as businessmen have, 
but it still discriminates against actors, artists, musicians, and athletes 
by not allowing them to receive an unlimited exemption, as the busi- 
nessman does, if he is employed by a resident or corporation of the 
United States. Therefore, the problem with Canada is almost 
exactly similar to the problem raised by the similar clauses in the 
New Zealand and South African Conventions. 
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On behalf of my organization and the unions representing actors 
in the various branches of the entertainment industry listed at the 
beginning of my testimony, we strongly and vigorously object to any 
discrimination excluding actors from an exemption granted to residents 
or citizens of the United States. I am sure, Senator George and 
Senator Gillette, that if a convention were negotiated with a foreign 
country which had an exemption from income taxes under certain cir- 
cumstances for all residents or citizens of the United States except 
residents and citizens of the States of Georgia and lowa, you, too, 
would object to such a clause. Since negotiators for the United States 
have not been able to delete the discriminatory clause from the three 
conventions I have been discussing, we think that the United States, 
through the Senate Foreign Relations Committee and the Senate, 
should reaffirm the position it took in the convention between the 
United States and Great Britain and direct the negotiators to request 
Canada, New Zealand, and South Africa to delete from the conven- 
tions the clauses which are objectionable. 

That is all 1 have to say, Senators, unless you have some questions. 

Senator GrorGe. No; 1 don’t have. 

Senator Gillette, is there anything you wish to ask? 

Senator Gituerre. I have no questions of this gentleman. I was 
noting in the transmittal of this proposed treaty that Mr. Acheson 
stated, however, that when it became clear that the New Zealand 
authorities would not, under any circumstances, agree to provisions 
exempting compensation for personal services w ithout the exce ption 
regarding public entertainers, the fullest possible benefits were gained 
by adopting article LX, as it now appears in the canvention. 

I would be interested for my own part in knowing why they were 
adamant on that. 

Mr. Kina. I will be very glad to answer that. This is quite an 
interesting issue that comes up invariably in treaties, and it is one 
over which countries have differences of opinion. Some take the 
practical view that the public entertainer, whether an actor or prize 
fighter, boxer, and so on, who comes into a country and leaves, taking 
with him considerable sums quickly acquired, should not be allowed 
the exemption. 

Some have compared it with domestic situations where localities 
sometimes object to circuses coming in and suddenly taking out much 
money. They just make that distinction on practical grounds. 

Now, since we made that change in the British treaty, the United 
Kingdom has written a great many treaties. In all of them, so far 
as I am aware, they have excluded entertainers from the exemption. 
They rather took the attitude thay they had humored us along on 
that, but that is not their general policy. 

The United Kingdom has written treaties with these three coun- 
tries—New Zealand, South Africa, and Canada—and in all three 
entertainers are excluded from the exemption. That, in turn, makes 
if difficult for these Dominions to permit our entertainers to come in 
tax-free. 

We have since the British treaty, obtained the exemption for enter- 
tainers in about 75 percent of the treaties, but we have not been able 
to in the remaining 25 percent. 

I think this deserves comparison with the taxation of royalties 
from the leasing of motion-picture films. It is quite a difficult tax 
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problem around the world. As we all know, our industry leases 
films throughout the world, and the matter of computing the profit 
on those films is a very difficult tax problem, and a very annoying one 
to the industry. We have consistently tried to obtain exception ‘from 
taxation at the source of motion-picture film rentals, and again it 
happens we have succeeded there in about 75 percent of the cases. 

The motion-picture industry knows that we invariably attempt to 
obtain that point, but when we fail its representatives do not appear 
and attack the treaty. Other points could be cited in these treaties 
where you can’t expect to travel around the world with them. There 
are normally about 25 or 30 points which come into a negotiation 
and it is not the spirit of the occasion to sit too long on a particular 
point. We succeed at times on points we are interested in; we fail 
at other times. And so it is with this public-entertainer point. The 
countries have made it clear that, if there is objection to this, they 
want the entire article to go out. They will not concede the point, 
as the British did. 

Now, if the entire article goes out, many people will lose benefits. 
There is much travel over the world today. Commercial travelers 
going out into countries and executives of companies appreciate that 
this provision saves their having to make tax returns in the various 
countries they go into. It is quite a convenience, and promotes 
commercial travel, we think, in quite an important way. 

Our attitude has been that we should not remove that provision 
just to meet the position of the public entertainers’ organizations in 
this country. 

Senator Gitterre. You feel it is discriminatory, though; do you 
not? 

Mr. Kine. Well, that is a matter, I think, of personal opinion. 
The opinion is somewhat divided on that. I would say that this test 
check I just gave you, where we have obtained this point as we like 
to have it, in 75 percent of the treaties probably just about represents 
the opinion. About 75 percent of the countries think it is discrimina- 
tory, and that there should be no distinction, while the remaining 25 
percent think it is not. There is a distinction between the actor, 
especially, and other entertainers who come into a country and the 
commercial visitor. 

Of course you encounter such illustrations as Mr. McCalman gave 
you where a mixed group goes out to take a picture. But the issue, 
I think, of whether it is or is not discriminatory is largely a matter of 
individual opinion. 

Senator Gitterre. But the situation was that it was either to take 
article LX as it is here or it had to go out? 

Mr. Kina. Yes. They have all made that very clear to us, speci- 
fying that they did not want us to come back and ask for that provi- 
sion in the British treaty. 

Mr. McCautman. Senator, may I say something else? 

Senator GrorGe. Yes, sir. 

Mr. McCa.tman. Certainly the clause is discriminatory. That is 
perfectly obvious. Nowhere in any income-tax treaties that I know 
of—and Mr. King can correct me if he knows differently—are there 
any clauses which exclude a small segment of a class from the benefits 
of exemptions given to that class. 

As an example, where motion-picture royalties are exempt from 
income taxes by the countries in question, they do not say that this 
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applies to all motion-picture royalties except those received by 
motion-picture companies whose principal offices are on the eastern 
seaboard of the United States. Nowhere in any income-tax conven- 
tions that I have ever read does it say that teachers who go into a 
country for a fixed period of usually 2 years are exempt from taxa- 
tion, but that a teacher of aerodynamics is not exempt because he 
presumably receives a higher salary than a teacher of Greek phi- 
losophy. 

Mr. King seems erroneously to assume that every actor and public 
entertainer, or even most of them, receive a high salary. A rough 
guess would be that, of the approximately 60,000 public entertainers 
in all fields of the industry, less than 500 receive what would be con- 
sidered a high salary. 

Mr. King made a point that it was very inconvenient for a business- 
man to go into a foreign country and file a tax return and pay an 
income tax. I agree with that statement. It is just as inconvenient 
for an actor to do this as it is for a businessman. Canada, for ex- 
ample, requires withholding of 15 percent of the salary of any for- 
eigner coming into Canada. When an actor who receives a large 
salary per forms in Canada, it is quite obviously worth the efforts of 
his agent to seek a refund of the amount paid Canada over and 
above what his Canadian tax would be. When a low-salaried actor 
goes into Canada to perform, he is usually confined to a 2-week 
engagement—1l week in Montreal and 1 week in Toronto. If his 
salary is $200 a week, Canada withholds $60; and we have found 
from experience that, in order to get a refund of that portion of the 
$60 to which the actor is entitled, it costs more than it is worth, and 
we therefore usually leave a small sum of money which the actor 
loses because of the inconvenience mentioned by Mr. King and the 
cost of acquiring a refund. 

The Senate Foreign Relations Committee and the Senate fixed the 
policy of the United States as regards actors and public entertainers 
when they rejected the discriminatory clause excluding actors and 
public entertainers from the exemption from British income taxes 
given residents of the United States who travel in Great Britain and 
remain there for less than 183 days in any 1 year and are employees 
of an employer resident in the United States. 

They should reaffirm that fixed policy and, in effect, say to the 
negotiators of the United States that they should renegotiate with 
Canada, New Zealand, and South Africa on this point and, thereafter, 
when they negotiate with other foreign countries, they should in- 
struct the representatives of the United States to say, in effect: 
“Gentlemen, here are the points we wish to discuss, and points 1, 2, 
and 3 we cannot compromise or negotiate. One of the points is that 
the United States has a fixed policy that it will not discriminate 
against a segment of a class of its citizens or residents; and, therefore, 
we cannot exclude actors or public entertainers from the so-called 
183-day clause. We treat the residents and citizens of the United 
States all exactly the same.” 

I appreciate Mr. King’s efforts in all of his negotiations on income- 
tax treaties since 1946. I know he has endeavored, in his negotia- 
tions with every country, to have the discriminatory clause deleted 
from conventions. But, since the negotiator was not able to have 
the clause deleted, then the Senate Foreign Relations Committee 
and the Senate should firmly do so. 
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Senator GitLetTre. That is all I have. 

Senator GrorGe. Is there anything further, Mr. King, on this? 

Mr. Kina. Yes; I did forget to mention a matter of some im- 
portance. They do look at the practical side of this, and say that, 
after all, the flow of public entertainers to their countries is much 
greater than the flow of their entertainers to this country, and they 
lose on net balance. Moreover, on a good many other items in the 
treaties with smaller countries they stand to lose on net balance also; 
and, although revenue considerations are not a consideration these 
treaties revolve around, they are in the picture and do enter into the 
balances in varying degrees. 

I mention the motion-picture royalty point in this connection. 
That same consideration is present there. I just happen to pick up 
the Greek treaty, but it is in others, also, where the treaty reads, for 
example: 

Royalties for the right to use copyrights, patents, designs, secret processes and 
formulae, trade-marks and other analagous property, and royalties (including 
rentals) (other than in respect to motion-picture films) for the use of industrial, 
commercial, and scientific equipment, derived from sources within one of the 
Contracting States by a resident or corporation of the other Contracting State 
not engaged in trade or business in the former State through a permanent 
establishment therein, shall be exempt from tax by the former State. 

In other words, these treaties do not exempt motion-picture rentals. 
They single out a royalty or rental in a particular industry and say 
they will not exempt that one, although exemptions are granted to 
the recipients of other royalties or rentals. 

The matter is one to a considerable extent at least of convenience 
rather than taxation so far as the actor is concerned, because when 
our actors go into the other country and pay taxes there they are per- 
mitted to deduct the foreign tax from the United States tax up to the 
amount of our tax on the foreign income. They only lose when the 
tax in the other country is higher. 

In the case of South Africa, I think the tax there is lower; so they 
do not lose, and the same result. obtains in New Zealand, and in 
Canada the rates now are about the same as ours. 

However, the issue is, of course, still there, because the other travel- 
ing executives and the commercial traveler do not have to go through 
the process of paying the other country and getting a credit here. 

Senator GrorGe. Have you anything further you wish to say? 

Mr. McCatman. No; I don’t want to prolong it. 

Senator Grorce. If you wish to file an extended brief, you may 
do so. 

Mr. McCatman. Thank you, sir. 

Subsequently Mr. McCalman asked that the following telegram be 
inserted in the record at this point: 

New York, N. Y., April 13, 1951. 
Senator WALTER F. GEORGE, 
Chairman, Senate Foreign Relat‘ons Subcommittee, 
Washington, D. C. 


DeAaR SENATOR GEORGE: On behalf of more than 60,000 performers who are 
members of the Associated Actors and Artists of America, and AFL international 
union, we respectfully bring to your attention the discriminatory provisions 
which apply to public entertainers in the pending tax treaties which are before 
you for consideration. We strongly resent constant attempts to place performers 
in a different category from other American citizens. It is about time that Con- 
gress recognized and showed its appreciation to a group of citizens who have 
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always proved their willingness to make sacrifices on behalf of their country. 
The least we may expect is equal accord with other American citizens. We most 
respectfully petition that you eliminate this unfair and discriminatory provision 
so that performers may be treated on an equal basis with other American citizens 
in the pending tax treaties which are now -before you. 


AssociaTED ACTORS AND ARTISTS OF AMERICA, 
GeorGeE HELLER, First Vice President. 
Senator Grorcre. Mr. Cook, I believe, is the other witness this 
morning. Mr. Cook? 


STATEMENT OF WINTHROP 0O. COOK, SEAS SHIPPING CO. 


Mr. Cook. My name is Winthrop O. Cook. I represent Seas 
Shipping Co., and I want to appear in favor of the treaty with South 
Africa. That is the only one I am interested in. I have not a great 
deal to say except that the company I represent owns and operates 
steamships between our country and the Union of South Africa. 

Over the past 15 years we have paid substantial taxes to the Union 
of South Africa, and under the protocol we will be released from 
those taxes and also we will get back the last 2 years’ taxes we have 
paid. ‘To that extent we are interested in seeing the treaty completed 
and approved by our Government. 

The revenues of the United States will increase, because we have 
gotten credit for the taxes we have paid to the Union of South Africa, 
so the actual monetary benefit to my company is not too great, but 
the biggest benefit, I think, is in being relieved of the necessity of 
filing complicated reports with the Union of South Africa, and we 
can confine our tax problems only to our Government. 

Senator Georce. Is the tax rate there higher? 

Mr. Cook. No, their rates are lower than our tax rates. 

Senator GrorGE. So that you get full credit here for your taxes? 

Mr. Coox. With one exception and that is, our taxes in South 
Africa are based upon a fixed percentage of revenue derived from 
South Africa, whether or not the corporation made a profit. That is 
immaterial. They take our revenues in South Africa and say that 
10 percent of those are profits and then we pay a tax on that. 

For instance, in 1948 we had a loss year in this country and we 
paid $46,000 in taxes to South Africa, so even though the rates are 
lower, sometimes it works to our disadvantage because of that method 
of taxation. 

Senator GrorGce. And you always have the necessity of filing the 
returns with them. 

Mr. Cook. That is correct. 

Senator Grorce. And filling out all of the forms that they require 
of you. 

Mr. Cook. We have to file returns annually, that is correct. 

I am appearing merely to tell the committee that there is at least 
one American firm that will be benefited from this tax treaty, and 
I would like to see it approve “d. 

Senator Georce. Are there any questions? 

Senator GitLterre. No questions. 

Senator GrorGe. Very well, Mr. Cook. Thank you, sir. 

Is any other witness scheduled? 

No other witness who wishes to appear is present? 

Mr. King, did you have anything else you wished to say to the 
committee this morning? 
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ADDITIONAL STATEMENT BY MR. KING 


Mr. Kine. I would like to say a few words in connection with the 
administration cooperation discussion of yesterday evening, not at 
length, but a few remarks at this point, and then after looking over 
the record, we would like to file a written statement. 

Senator GeorGe. You will be permitted to do so. We would like 
to have any brief filed as early as practicable, so that we can cover it. 

What do you have to say on this question of policy that was raised 
yesterday by Mr. Fernald and others, relative to making the United 
States the tax collector for the other country? 

Mr. Kina. I would like to say this first: Mr. Fernald dwelt at 
some length on the long history back of our collection system and the 
fairness with which it has worked out with ample rights of appeal 
available to the taxpayer. Now, when we call on the other govern- 
ment to collect for us, either with respect to our own national or 
corporation, or the national of the third country, those taxpayers 
have had all those rights made available to them. It is only after 
they have had their full rights that we ask for collection. 

In writing these treaties we examine carefully the tax system of 
the other country. We do not enter into these treaties until we have 
decided that there is a fair base for a treaty and they are on about the 
same grounds that we are, that there is an ample system of appeals 
in the other country. 

Senator GrorGe. What is the reciprocal benefit that we get out 
of it, Mr. King? Is it more important for us than it is for other 
countries? 

Mr. Kine. We consider it very important from our point of view. 
We have about $14,000,000,000 in investments out over the world 
and thousands of citizens and we think this strengthens greatly our 
administration. 

It is difficult to appraise very accurately the benefits of adminis- 
trative provisions. Domestically, the law gives us full power of 
investigation and, moreover, imposes pe nalties for failure to comply, 
and we know, of course, about what we accomplish under those 
circumstances, but the instances in which we invoke such penalties 
are minor compared with the desirable effect produced by the fact 
that such penal provisions exist. 

Now, we do know that in thousands of cases we have had to follow 
people out of the country to collect tax bills. There are a good many 
people moving about these days and we can’t just write off a tax bill 
because a man has left the country. If he has gone into a treaty 
country we naturally have more leverage and more to cite in our letter 
when we ask him to pay than if he has gone into a nontreaty country 
or one where we have no collection provisions. 

Senator Georer. Do you think we would call on the treaty country 
to enforce our tax claims in a large number of instances? 

Mr. Kine. One way to answer that is this: We have had quite 
important cases come up where, without collection provisions they 
have had no property available out of which to satisfy the tax and 
they have refused to pay us, and we cannot collect. We have a 
choice there of writing off the bill or compromising it on the practical 
situation that it is not legally collectible, and we have done both. 
With collection provisions the procedure would have been much 
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smoother. We would have had that added leverage. We tax our 
citizens around the world. We tax our corporations on their entire 
income, including that outside of the country. This collection system, 
supplements existing law and we think it is a logical and appropriate 
part of the treaty, where such arrangement eliminates the double 
tax as far as possible. 

We may have given up revenue through the substantive provisions 
and the administrative provisions may more than compensate for that. 
Moreover, our view has been that the tax-treaty process just naturally 
calls for administrative cooperation. It necessarily involves the 
policy field of how far we should go. In the treaties considered by 
the committee in 1948, we drew no lines of nationality. We said we 
would collect the tax bill for the other treaty country from any one 
owing it a bill where we could reach the assets, including our own 
citizens and our own corporations. At that time it was eventually 
concluded that, except in a limited field, we had gone too far in 
agreeing to collect for the other country on our own citizens and 
corporations, so that part was removed from the treaty. That left 
us generally in a position where we could collect for the other country 
only on its nationals and corporations, and nationals and corporations 
of third countries, and on the converse side, left us in a position where 
we could ask the other country to collect for us from our nationals 
and nationals of third countries owing us a tax bill. That is the way 
the treaty solution has stood for the past 3 years and that is the plan 
adopted in the pending tax treaties with South Africa, Norway, and 
Greece. 

The extent to which we should go in that field is obviously one of 
policy. It is not too easy to solve. It has been worked out that way 
up to the present point. 

We might add that in the course of administering these collection 
provisions for over 10 years in the case of the Swedish treaty and 6 
years in the case of the French and the last 2 years in the case of the 
Dutch and the Danish treaties, that we have not had any cases arise 
that have caused complaint by the taxpayers. There has been none 
cited here in these hearings. The procedure is quite orderly. Some- 
one, one of our own citizens, who is abroad, owes us a bill. We write 
to him, and if he doesn’t pay, we ask our consulate abroad to get in 
touch with him, citing to him the treaty provisions if he is in a treaty 
country. If he still does not pay, we then have the right to ask the 
other country to collect for us. 

Senator Gituerre. Under what procedure? Under their pro- 
cedure? 

Mr. Kine. Under their procedure. The plan is, the bill has to be 
first determined here, and in determining it the party has all of the 
rights of appeal. 

Senator Gituerre. All right. His rights are exhausted. He owes 
the bill. Now, what is the procedure for enforcing collection over 
there? Do they proceed under their laws? 

Mr. Kina. Yes. 

Senator Gitterre. With property seizure or compulsion? 

Mr. Kina. The plan is that they will collect our bill under the same 
laws under which they collect their local taxes. 

Senator GituterTe. With their exemptions, the exemptions there 
now? 
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Mr. Kine. No. That part is all over. The bill has been deter- 
mined. It is practically an account stated. It has been determined 
here, and they just collect the account. 

Senator Gitterre. I am talking about the distraint of property en- 
forcing the collection of that amount. 

Mr. Kine. That would depend on their local laws and these vary. 

Senator GILLETTE. I raise a question as to the exemptions that are 
allowed in the protection of their property. If these exemptions are 
not allowed, could collection be enforced against their laws, even 
against property that would be exempt in the United States? 

Mr. Kine. | do not know of any property that is exempt on this 
side in collection of Federal income tax, except some very minor things 
such as a homestead and a few head of cattle and something of that 
sort. We have no important exemptions here. All property that is 
not subject to prior judgments or liens is available here for collection 
purposes, and that is rather universal, I think. That is the plan, 
though, that the bill having been determined here with all rights of 
appeal available to the party if he won’t pay we ask the other countr y 
to collect. We want the bill collected. 

We do check into collection procedures in the course of negotiating 
a treaty, and we have never found any very substantial departures 
employed by the countries with which we have entered into treaties. 

Senator Georce. It does not extend beyond civil remedies, does it? ? 

Mr. Kina. Oh, no; it is confined entirely to civil remedies. The 
plan here incidentally is sometimes compared to extradition pro- 
ceedings. There being no law for it, it is done by treaty, and we take 
the other country’s finding on the criminal side. The party concerned 
does not have a right of appeal in this country. 

Similarly, on judgments that are sent here for collection, judgments 
on debts, the defendant does not have a right of appeal again in this 
country. We take the other country’s determination. 

I might add, too, that this is carried into a good many of our States. 
The State of New York, I recall, and quite a list of others, have 
provisions that in the matter of State taxes they will not discharge the 
ancillary administrator of an estate until the debt in the other State 
has been satisfied, and there is no right of appeal, again, on the 
determination of the other State. In the State where the ancillary 
proceeding has been carried on, it is the practice to accept the de- 
termination of the other State. Unless we can do it that way, it 
begins to get rather impossible. We could not expect to establish a 
procedure where, after the taxpayers had all the rights here of appeal, 
they would then be permitted to start another proceeding in, say, a 
French court, and we would have to send our legal representatives 
there to try the case all over again under our law. 

Conversely, we make the laws applicable to collection of our own 
taxes applicable to collection for the other country. 

Senator HickKENLOopER. What you mean is that once it has come 
to the point of determination, which amounts to an adjudication of the 
debt, where the obligation has been adjudicated here, that is a final 
thing. 

Mr. Kina. Yes. 

Senator HickENLooper. Then you merely certify that final adjudi- 
cation to the other country, or what amounts to an adjudication, and 
then take that judgment enforce it by whatever laws they enforce 
their own final determination of debt. Is that it? 
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Mr. Kina. That is correct. 

Senator HickeENLoorer. That can be seizure of property under 
levy, or withholding of obligations that this man might owe his 
government or they might owe him, or something of that kind? 

Mr. Kiva. Possibly filing a claim in bankruptey. 

The normal procedure there, of course, is to get in touch immediately 
with the party and tell him that his bill has been received from 
the other country, and give him a chance to be heard and see why he 
hasn’t paid it. If we find that he does not have the means to pay it 
or some part of it, the matter of a compromise would then come up 
and it is rather difficult for me to imagine a situation where the other 
country would not want to settle it on some reasonable basis and get 
rid of it. A forcible procedure is not one we look forward to, if there 
were any other way of preventing it. 

Senator HicKENLOOPER. Suppose this kind of situation comes up. 
A man leaves the country. The Government claims he owes them 
some money. The Government is unable to get notice on him, which 
is, I think, universally necessary under our procedure. The 
ment is unable to serve notice on him. 

Then the Government goes ahead in its own way and determines 
that, and enters some kind of order or finding that he owes X number 
of dollars, and it transmits that finding to some other country and 
says, “‘Now this is a finality, and this fellow in this other country 
owes this amount,”’ and he says, ‘I had no notice of this claim. I had 
no notice of any forum in which I could raise my defense here. T want 
to raise it now. Under the laws of the United States I am not obligated 
to pay this.’’ Can he do that in his own country? 

Mr. Kina. He can do it in his own country. 

Senator HickKENLOoPER. He can try out the merits of the case? 

Mr. Kina. Yes. Do you mean the country he has gone into? 

Senator HickenLooprer. Where he has his haven. 

Mr. Kine. No; he could not try out our determination in the 
country where he has his haven. He still has his rights back here, 
though. That is quite important. If he has not paid the tax he can 
still contest the case and after payment he can finally contest. it 
through claims for refund and, if neceSsary, by suit in the courts. 
All those rights are retained for him. 

Senator HicKENLOOPER. —_ only right he would have in a country 
to which he has gone would be the exemptions or the limitations on 
collection that already exist in the laws of that country so far 
people owing debts are concerned; is that right? 

Mr. Kine. That is correct. 

Senator GeorGE. This is a pretty strong provision, Mr. King, 
reading from the Greek treaty, article XIX: 

The contracting states underteke to lend essistence and support to each other 
in the collection of the taxes which are the subject of the present convention, 


together with interest, costs, and additions to the taxes and fines not being of a 
penal character. 


Govern- 


as 


Of course we have fines over here for failure to make returns, and we 
impose a 50 percent penalty and sometimes it is said that that isn’t a 
fine, but actually maybe it is 5 percent for mere neglect of duty and 
50 percent of the total amount of the tax. If there is a very good 
reason for it, sometimes he is able to get that left off, of course, but 
other times he has to pay it. 
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Now then, wouldn’t that be a fine that would be collectible, for 
instance? 

Mr. Kina. Yes, as to the 5 percent. 

Senator GeorGe. If some of our citizens went to Greece? 

Mr. Kina. Yes. 

Senator Grorae. If they left here and went to Greece? 

Mr. Kina. Yes. 

Suppose a citizen went to Greece owing us tax and interest. Sup- 
pose he had been delinquent in filing his return and owed us, say, a 
15 percent penalty. 

Senator GeorGE. Yes. 

Mr. Kine. The delinquency penalty extends from 5 to 25 percent, 
depending on the period of delinquency. Suppose it is 15 percent he 
owes us. Now, that is as far as this provision goes. The 50 percent 
provision would be of penal character. 

He would have his right of appeal here. Whether that 15 percent 
penalty should be retained or removed would have been decided, or 
whether it should have been compromised, as nearly all of them are 
for lesser amounts. That having been determined, the bill would be 
sent over to Greece asking for tax, interest, and penalty if we left it on, 
but only, of course, after we had written to the party or asked our 
consulate to contact him. It would only be as a last resort that we 
would ever ask Greece to collect, and then on receiving the bill 
undoubtedly they would do what we do, ask the party to come in and 
discuss it. We incidentally anticipate very few of these formal 
requests being made. We think with the right existing to make them 
we then will have very little difficulty in dealing with the taxpayer. 

Senator Grorce. The advantage of inducing compromises would 
be ve ry gre atly increased ? 

Mr. Kina. There is no question about that. We have plenty of 
difficulty collecting taxes from people who have gotten out of the 
country and gotten their property out. I have discussed this problem 
with many administrators around the world, and it seems to me they 
nearly all come up with the same conclusion, that the party who 
leaves his country—well, many parties who leave their country—are 
inclined to forget about the tome country. They are more particular 
about the country they go into, because that is where they are operat- 
ing. But they are likely to forget the one they have left, and we have 
had plenty of difficulty in that ‘field. 

Senator GrorGe. Do you have a generally difficult position on the 
part of the countries with which we are making treaties to accept 
this provision? Do they raise objections to it? 

Mr. Kine. That is something like some of these other issues we 
have been discussing. It varies quite a bit by countries. We have 
these broad collection provisions corresponding to Greece here, with 
Sweden, France, the Netherlands, Denmark. Those are all in effect 
now. Some countries have less difficulty in agreeing to reciprocal 
collection provisions than to the reciprocal exchange of information. 

Senator GrorGeE. Let’s take some countries where you might say 
there is more kinship between our laws and procedures, the British 
and Canadians, for example. They would not accept this, would 
they? 

Mr. Kina. No. I was coming to them next. 

Senator GeorGe. The Netherlands did not accept it, did they? 

Mr. Kine. They accepted it. 
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Senator GrorGe. Did the Irish accept it? 

Mr. Kine. No. The countries that did not accept were the 
United Kingdom, Canada, and Ireland. New Zealand accepted it in 
part, South Africa accepted it in a broad way, the same as Sweden, 
France, the Netherlands, Denmark, Norway, and Greece. 

Senator HickENLooperR. May I ask the witness, Mr. Chairman, has 
any thought been given, or is there any provision of law, to the effect 
that foreigners in ‘this country cannot dispose of their peroperty in 
this country, corporate or otherwise, without the purchaser being 
liable for the payment of any delinquent or unpaid taxes or ‘ob liga- 
tions that these people may owe to the Federal Government? It is 
a whole lot like, at least in our State and I presume in most States, 
a bulk sales law. ‘The purchaser has to be careful in our State or 
he will get stuck for the bills the seller owes, unless he goes through 
a certain very definite procedure. Do we have anything of that 
kind to protect this Government against the liquidation of the assets 
of foreigners so that they can move them out of the country without 
the purchaser being responsible for the taxes, or to set up some ma- 
chinery so that the purchaser can require complete clearance on 
taxable obligations? 

Mr. Kine. We have no special rules for the nonresident alien or 
the resident alien either. They are the same rules that are applicable 
to citizens. 

Of course, that involves a very wide field. In the first place, if the 
alien has property here, the chances are he is paying a tax to protect 
his property. At least he is about as likely to as the citizen. That, 
however, begins to involve many kinds of property. 

Senator HickeNLoorer. When he gets his taxable property out of 
the country and owes us a bill, he has probably liquidated something 
here that he had earned in this countr y, or he has acquired something 
in this country in order to owe us a bill. 

Mr. Kine. Well, one way to owe us a bill is through receipt of a 
large amount of interest and dividends, investment income on which 
for various reasons the tax is not fully satisfied at the source; another 
way is the taxation of profit in sale of securities. Another way is to 
come in and work for awhile and leave. 

I would say it would put an awful strain on commercial activities if 
we charge people with having to have notice on that sort of thing. 

Senator HickENLooper. I can see a great strain, and perhaps ther 
are some perfectly sound reasons why it would not work from a 
practical standpoint. I am not asking for it; | am just raising the 
point. 

Mr. King. My own feeling is that it would be very difficult to 
administer and would put quite a strain on commercial operations. 

I recall that a few days ago, a court decision came down that seemed 
to charge purchasers with notice of transactions on the stock exchange, 
where the party owed a debt and had a judgment against him, or a bill 
for taxes and it created such a disturbance that immediately bankers 
and financial houses came here in a hurry and in great numbers to get 
an emergency law passed, protecting them. I would not say that this 
would be quite as important as that, but it does seem to me it is getting 
into that general field. 

Senator HickENLOoPER. I can see almost insurmountable difficul- 
ties if you have to search the lien records of every place in the country 
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to determine whether a fellow owned property or not. However, it 
would seem to me that there could be simple devices provided that 
could be used to give reasonable protection, and put some reasonable 
restraints on an alien, subjecting him to perjury charges and what-not. 

Mr. Kina. It is rather universal practice in countries, and recog- 
nized specifically in tax treaties, to treat the resident alien on the same 
basis as the citizen and foreign business that comes in on the same basis 
as domestic business, and not have special rules of taxation and perhaps 
rules for the transfer of property, distraint, and so on. That is a 
principle that has been encouraged over the world. The principle 
you mention seems to me to get a little out of line there. 

Senator HickeNnLooper. When you sell a piece of property you are 
held in notice if there is a lien recorded in the proper place; you are 
held in notice of the lien on the property. You had better have an 
abstract made, and have the records searched. Also, in many States 
an estate cannot be finally closed without a certificate of the Govern- 
ment that tax obligations have been met, that there are no existing 
liens, so far as the Government is concerned, with certain clauses with 
regard to potential claims, and you have to have a certificate of that 
kind. Irealize that in rapid commercial transactions such as the stock 
exchange and places of that kind, there would be difficulties that would 
be far greater than in real estate transactions. But first off, it might 
not seem insurmountable; that is, in a certain form which might be less 
detailed than some of these others I have mentioned. 

For instance, for a person selling stock, is there any reason why he 
could not sign an affidavit at the time he ordered that stock sold, “I am 
a citizen,”’ or “I am not a citizen,” or “‘l am a citizea of such-and-such 
a country and I certify under oath that I owe no Government taxes or 
no taxes of the State of New York or any place else,’ where he is a 
resident? That would be one approach. It would not be a search of 
the records, necessarily, but it would be a deterrent, I think. Most 
people would not want to swear falsely. 

Mr. Kine. On the matter of transfer of real estate and administra 
tion of estates, | do not believe there is any special problem there. So 
long as the property is in this couatry we have our liens and if an alien 
is involved we will see that the tax is collected. The problem comes 
about where the property is not in this country. The typical case is 
that of an American who has gone abroad. He has accumulated an 
estate abroad and there is no property here out of which we can collect. 

Now, coming to the exchange approach, a few years ago we made an 
investigation. 

Senator HickENLoopER. May I ask, before you get into that, is your 
chief problem property that is accumulated abroad on which no tax is 
paid, or is your chief problem property accumulated by an alien or 
citizen in this country, where he gets out and takes it with him and 
does not pay the tax? I mean, the bulk of your problem. 

Mr. Kina. I will answer in this way. I would say the larger cases 
that come to our attention are the ones in the first category, where he 
has left the country, accumulated property abroad, and has not paid 
his taxes here, and we have little or nothing to collect out of. 

However, thesere are others who have come in, made money here, 
and gotten out. 

Now, you might say they should not be permitted to do that, but 
we do have 50 million taxpayers, and a border thousands of miles 





i 





= 
a 
4 








CONVENTIONS ON DOUBLE TAXATION 65 


long and although we police it as well as we can, there are some 
escapees in that regard. For example, I have seen cases of this variety, 
where a foreign business has opened a branch here. Things have gone 
well for some years. They paid their taxes regularly. The first thing 
you know, they are gone. There is a tax bill, and no assets. It would 
take a mighty alert collector to catch every one of those instances 
that come up. He has had no notice of them, and it is just gone. 

Similarly, the aliens come in and they may file a return with us, as 
many do. Tn fact, we have very little trouble along that line. When 
he comes in here he complies with the laws, we find, quite well, and 
files returns. But it may turn out a year or two later, in the audit of 
their return, that he owes us a considerable bill, but he is gone by that 
time, and we did not find out until later. 

By number of cases, by far the larger number I would say, are the 
cases simply of the American who has left this country owing a tax 
bill and we are asking him to pay it. Having left, he is pretty hard to 
collect from at times. That is where the volume of the cases is, but 
the big ones are in the first category. 

Senator HickeNLoopeER. If a man leaves this country and goes to 
another country to take a job as a manager of a plant which is com- 
pletely foreign-owed and owned in that country, with the intention of 
remaining there an indefinite period of time, for several years, let us 
say, is he held each year to pay income taxes to the United States on 
what he earns in that country working for a foreign country? 

Mr. Kine. No. By law he is exempt on his earned income. That 
takes care of these cases, or a lot of these cases; but he is taxable on all 
other income. 

Senator HickENLooPrER. He would be taxable on capital gains? 

Mr. Kine. Yes. He is just exempt on one thing, the earned income. 
He is taxable on all other income. 

Of course a good many go abroad and open an individual business, 
or openabranch. They get an allowance there for earned income, but 
they are taxable on the rest of it. That especially happens in a neigh- 
boring country, like Mexico and Canada, but we know of a lot of other 
cases in South America and elsewhere. A great many of these cases 
turn up where citizens have spent years abroad. The ‘vy never have filed 
returns here, but eventually a good many of them come to light in one 
way or another but undoubtedly many others never turn up. But 
where we have treaties it makes a great difference in the tax results 
achieved. 

We had a case brought to our attention recently of a deceased citizen 
who had been for years abroad where he had accumulated a large 
estate but we can find no record of an income or estate tax return 
having been filed by him or by his estate. The case involves the 
South African treaty as now written, and, upon its coming into force, 
we could begin appropriate and effective investigation of the matter. 
Assuming, as appears to be the case, that the property is in South 
Africa, we may, in the absence of a collection provision, be without 
legal means for enforcement of our tax. The executor, acting in a 
fiduciary capacity, may well take the position as many do, that, in 
the absence of a treaty collection provision, he is without authority to 
pay a tax which he is not legally obligated to pay. 

I am glad you are developing the problem through these questions 
since it is difficult to do so through purely abstract approach. 
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I think there are great advantages in these collection provisions. 
It also seems to us they are a logical part of a well-rounded tax treaty 
program. There is, of course, the other point that has been made 
here of whether it is a field where somebody’s right might, sometime 
or someplace he compromised and, consequently, whether the policy 
involved should be decided on that slender possibility rather than on 
the basis of revenue considerations and on a logical and reasonable 
step in a tax convention. 

These collection provisions are not peculiar to the United States 
treaties. A good many other countries have them. But | should add 
also that a good many others do not have them, and I would like to say 
a word about the treaty with the United Kingdom, which comes up in 
this connection a great deal. 

The United Kingdom, in matters of investigation, occupies quite an 
unusual position from our point of view. Unless there has been a 
very recent change, they do not authorize their own inspectors to 
inspect taxpayers’ records unless they get special permission from 
the Board of Commissioners, and that is understood to be rarely 
granted. Now, the system, right or wrong, has been built upon that 
principle over a period of years, and there was a great change, there- 
fore, for the United Kingdom to even agree to exchange tax informa- 
tion. The matter of expanding that to cooperation in collection was 
considered. It had taken us a very long time to write the treaty. 
It was anticipated it would take a good deal longer to attempt to cover 
the collection field. That was put aside. But I would not like to say 
that was the last word, so far as the United Kingdom is concerned, or 
that they are unalterably opposed to collection provisions in treaties. 
It may be in due course they would enter into such a plan. 

There was also further background that entered into it, the matter 
of reciprocity of collection of tax judgments or taxes finally determined 
within the British Commonwealth of Nations had been an active issue, 
and they had not reached a point where they had agreed to do that, 
and they were not ready to put it in a treaty. 

In the case of Canada there was a somewhat different background 
Under the British North American Act of 1867 the power of collection, 
the power over property, is reserved to the Provinces, and even the 
Canadian National Government, in collecting its own taxes, has to go 
through the form of sending a judgment down to the Provincial court 
for collection, and again the background was such there that they 
could not enter into collection provisions in a treaty. That simply 
means that if we have bills against parties in the United Kingdom or 
Canada, and or these collection difficulties, we simply lose out. 
If we have them in France and the Netherlands and Denmark and 
the other inition Ss ‘ihe ‘re we have the broad collection provisions we 
have added collection advantages, through this leverage we anticipate 
that in practically all cases we ‘will collect the bill ourselves and never 
have to call on the other country. 

Senator Grorace. Mr. King, speaking of the South African treaty, 
have you had any protest about the estate tax provisions in that 
treatv? Have any complaints reached you? 

Mr. Kina. Well, no. On the other hand, there have been parties 
who have died since that treaty was written and they are very anxious, 
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of course, to have the treaty go through so they will not have to pay 
taxes to the two countries. 

Senator Grorce. You have not had any objections lodged with 
you on that? 

Mr. Kina. No, the treaty is entirely favorable except possibly for 
the administrative cooperative provisions, but we have never had any 
objection from individual taxpayers in South Africa, to those, I might 
say that it seems to me on an average of every week or two I get a call 
from some party about these several pending treaties, and they all 
want them to ge into effect. They want the benefit of particular 
provisions. I cannot recall ever having had any very serious objections 
to these administrative provisions from individual taxpayers. They 
seem almost totally indifferent to them. They want the substantive 
provisions. 

Of course, there were complaints made here, and perhaps that may 
represent the views of outside groups better than I have gotten them. 
But as to the individual companies and taxpayers who have come to me, 
other than through the representatives of organized groups, I can’t 
recall that any of them have complained about the administrative 
provisions. They want the benefits of the substantive provisions and 
seem indifferent to the administrative provisions. 

I think the committee might be interested here in a case that has 
arisen in South Africa. It quite well illustrates the operation of our 
estate tax treaty. It was the case of a rather elderly retired man 
who had married an American lady of middle age and good health, 
and he decided he would avoid possible legal complications at death 
by transferring all of his estate to her. He had never been married 
before. Within a relatively short time, a vear or so, the wife died. 

Now, she was an American citizen, and therefore we taxed her on 
this entire estate. She was also, having married a national of South 
Africa and settled there, what they term an ordinary resident of 
South Africa, which made her subject to the South African tax on 
the entire estate. The two taxes, through that rather unusual chain 
of events, just about exhausted the estate although the husband had 
never been in this country and owned no property situated here. 

Now, under the treaty, she being a United States citizen, and the 
property being situated in South Africa, we would give credit for the 
South African tax against the United States tax. There would be 
no double tax, and it would end up by the estate paying the South 
African tax, which would not quite exhaust our tax. 

Of course, a man in that position is not concerned about collection, 
or all these possible questions about sending a judgment to the other 
country and their laws not being as fair as ours and all that sort of 
thing. He is mighty glad to pay the tax in one place. He does not 
want to contest it. 

Senator Grorer. Are there any further questions, Senator? 

Senator HickENL ooPrER. No. 

Senator GrorGe. Have vou anything else, Mr. King? If you wish 
to file an additional brief, vou may do so. 

Mr. Kina. I have talked so much here I think I have covered most 
of the things I would put in a brief, so if one is filed it will be very 
limited. 
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STATEMENT OF HENRY B. FERNALD, CHAIRMAN, TAX COMMITTEE 
OF THE UNITED STATES COUNCIL OF THE INTERNATIONAL 
CHAMBER OF COMMERCE, MONTCLAIR, N. J. 


Mr. Fernaup. Mr. Chairman, may I make a very brief statement 
to supplement what I said yesterday? 

Senator Grorcr. Yes, Mr. Fernald. 

Mr. Frernatp. I would like to call attention, in Mr. Carroll’s 
statement which has been referred to as the brief from the legal 
standpoint, to that portion in which he sets forth many of these 
details bearing on policy which I think will very well supplement 
what I said on that subject, and place those before you. 

1 would also like to call attention to his statement on setting forth 
the proposed provisions of regulations regarding collection under the 
French treaty, and ask you to read the statement made in the com- 
mittee report of May 26, 1948, page 4, in which it is stated as to the 
collection provisions: 

It is contemplated that in the formulation of regulations under such provisions 
there will be a statement of fundamentals of procedure to be followed in those re- 
spects to the end that the taxpayers and others concerned will be properly advised 
of the modes of procedure incident thereto, and that in any event such modes of 
procedure will conform in each case to United States domestic principles in that 
respect. 

| desire to note that there has been no endeavor, or an unsuccessful 
endeavor, after 3 years, to set forth regulations which will conform to 
such standards. 

| would like also to savy, Mr. Chairman, and make clear what I am 
afraid I may not have made clear yesterday, that we are very anxious 
to have the series of foreign tax treaties. We would very much like 
to see them extended as we have been working for years to have such 
treaties. We have presented our objections to the administrative 
provisions, which we think are very serious. I have mentioned certain 
ones which | think should have your approval. As to the others | 
would like to urge this: Either that approval be given to those 
treaties excluding their administrative provisions which we find ob- 
jectionable, and I think none of the countries concerned would object 
to that, or, on the other hand, let them be further considered and 
endeavor, through protocol, to obtain such assistance provisions as 
appear in the New Zealand treaty, to which we have no objection. 

Senator GeorGe. Thank you, sir. 

We will close the oral he ‘arings now. We will have to consider these 
treaties, of course, separately, and prepare our report for the full 
committee. 

(Whereupon, at 11:38 a. m., the hearing was closed.) 
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The following statements were submitted for the record: 


ApRIL 24, 1951. 
SUPPLEMENTARY STATEMENT SUBMITTED BY SPECIAL Deputy COMMISSIONER 
Evpon P. Kinc, Bureau or INTERNAL REVENUE IN SuPPORT OF COLLECTION 
or Tax Provisions oF Proposep Tax CONVENTIONS 


In keeping with the courtesy extended by the subcommittee to file with it a 
statement in support of the tax collection provisions of the proposed income and 
estate tax conventions now pending before the subcommittee, the following 
statement is submitted: 


I, CONSTITUTIONALITY OF COLLECTION PROVISIONS 


The point that under existing international law and rules of comity, fortified 
by court decisions, foreign and domestic, the United States cannot collect a tax 
imposed by a foreign government is readily conceded. Thus, to do so, it is neces- 
sary to incorporate collection aid in a treaty. The United States is losing taxes 
in substantial amounts since it cannot enforce tax claims or judgments here 
because of absence of property to satisfy the tax; foreign nations are having the 
same experience with tax delinquents who are out of reach because they and their 
property are in the United States. We do not feel that an international frontier 
should mark the boundary line of refuge for a tax delinquent. 

The adoption of a tax collection provision in a treaty is sometimes compared 
with provisions in extradition conventions. There is no Federal law—and there can 
be none—for the apprehension, custody and deportation of a person charged with, 
or cinvicted of, say, an embezzlement or larceny committed in, for instance, Paris. 
Nevertheless, there exist between the United States and France and several other 
foreign countries extradition conventions under which the United States will, at 
the request of France, for example, take into custody and ‘“‘deliver up’’ to France 
an alien so charged. These conventions have been repeatedly upheld by the 
Supreme Court. It would appear clear that if a convention in the former case 
empowers the United States to seize the person of the alien and surrender him 
to a foreign government, a treaty can, a fortiori, provide in the latter case for aid 
by the United States to such government by facilitating the application of the 
property of the taxpayer to the satisfaction of the tax claims of that government. 

Witnesses before the subcommittee have voiced the apprehension that prior 
to the request for collection by the foreign country addressed to the United States 
or by the United States to the foreign country there may be insufficient oppor- 
tunity afforded the taxpayer to contest the tax liability thus asserted by the re- 
spective governments and thus protect his rights. In this regard it is here deemed 
unnecessary to describe at length the elaborate system of rights of appeal existing 
under United States law and practice with respect to determination of Federal 
tax liability whether taxpayer is resident at home or abroad—conferences with 
offices of internal revenue agents in charge, preliminary notices and letters to 
taxpayers, notices of deficiency, rights of appeal to the Tax Court of the United 
States, the right to take action before United States district courts or Court of 
Claims where appeal to the Tax Court is waived. 

Let us look now at the tax appeals procedure in countries with which the 
United States has or contemplates tax treaties. We have gone into review of 
procedures existing under the laws and practices of all the countries with which 
treaties have been signed and they all afford the taxpayer opportunities to be 
heard if he desires, not, of course, in precisely the same manner as obtains in the 
United States, but there is no abridgement of his right of appeal and review avail- 
able in the taxing country. It is thus reasonable to assume that, prior to the 
United States asking the foreign country to collect its tax or to the foreign country 
requesting assistance of the United States with respect to the collection of the 
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tax of such foreign government, there have been made available to the taxpayer 
in any event ample means of protection of the taxpayer’s interests by appeal pro- 
cedure in the country asserting the tax, the only country whose tribunals are 
capable or qualified to determine and resolve the questions of law involved. 
Obviously, the United States courts cannot determine tax liability under the laws 
of the foreign country nor can the courts of the foreign country determine tax 
liability imposed by the United States. 

It has been pointed out in opposition to the collection articles that the Internal 
Revenue Code is limited to United States taxes. This is obviously correct. If 
foreign taxes were collectible under the code, there would be no need for a treaty 
provision on the subject. But the treaty is part of the law of the land and hence 
expands the collection provisions of the code to comprise the foreign tax covered 
by the treaty. Inquiries about what methods are available to this end are 
answered by the code’s methods for collecting an assessed United States tax. 
The treaty in fact leaves all the review procedures available in the imposing 
country to the alien, but it does not purport to confer on him in addition the 
review procedures provided for United States taxes. 

In alleging that implementing legislation is necessary because the code is geared 
to United States taxes, the critics disregard the treaty; it is that legislation. It 
adopts and extends the code’s methods for collecting United States tax to collee- 
tions of foreign taxes. But, they argue further, the Constitution does not empower 
the Federal Government to levy taxes for foreign governments, although they 
cite Geofroy v. Riggs (133 U.S. 258), and other Supreme Court cases to the effect 
that the treaty making power is unlimited except for such fundamental changes 
as the cession of a State’s territory or a change in the character of the Government. 
Is the collection of a foreign tax in this prohibited class? The answer appears 
clear by reference again to an extradition treaty. 


State statutory provisions relating to collection of foreign tax 


In this regard it will be of interest to the subcommittee to note that various 
States of the Union have provided for reciprocal cooperation in collection of 
estate or inheritance taxes imposed by other States or by foreign countries 

Thus, the New York statute contains interalia the following provision: 

‘Section 2. * * * It shall be the duty of the tax commission to cooperate 
with the domiciliary taxing authorities and to furnish them with such information 
as may be requested with respect to any such estate. * * * the surro- 
gate * * * may decree the remission to a fiduciary appointed by the domi- 
ciliary probate court of so much of the personal property of the estate as may be 
necessary to insure the payment to the state of domicile * * * of the amount 
of death taxes, interest and penalties due to such state * * *, The provisions of 
this subdivision shall apply * * * only if the laws of the state of his domicile 
contain a provision, * * * whereby this state is given a reasonable assurance 
of the collection of its death taxes, interest and penalties, * * *, * * * 
The provisions of this subdivision shall be liberally construed in order to insure 
that the state of domicile of a decedent shall receive any death taxes, together 
with interest and penalties thereon, due it from such decedent’s estate. For the 
purposes of this subdivision, the word ‘state’ shall be construed to include the 
states of the United States, any territory of the United States, the Distirct of 
Columbia, and the Dominion of Canada or any Province thereof (Amendment of 
March 21, 1932; 4333).’’ [Italics supplied.] McKinney’s Consolidated Laws 
of New York, Annotated Book 59—Tax Law, Article 249-t, pp. 787-789. 

No fewer than nine other States have written into their statutes provisions 
corresponding to those above-quoted from the New York statute. In fact, six of 
the States, including Pennsylvania, extend the principle to foreign countries in 
addition to the Canadian Provinces 

Thus, many of the States of the Union are committed to the fundamental 
principle recognized in the collection and information articles of the tax treaties 
now pending before the subcommittee. 


II. ADVISABILITY OF THE POLICY REFLECTED IN THE PROPOSED COLLECTION 
ARTICLES 


It is thought that the subcommittee would consider in this regard the following 
excerpts from a very recent publication of the United Nations, The Effects of 
Taxation on Foreign Trade and Investment, February 1950. 

‘A realistic study of multiple taxation cannot ignore the problem of tax evasion. 
Multiple taxation plus tax evasion have been the Siamese twins of international 
tax relations from the beginning. They were the combined subject of the League 
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of Nations studies mentioned above, and they are today dealt with jointly in 
most international tax agreements. The reasons for this close connection are 
evident. Tax administrations which contemplate the tax status of aliens, and 
of the foreign holdings and operations of their own citizens and nationals, are 
understandably concerned about the vast opportunities for tax evasion which 
open up for those who have assets and income outside the territory under national 
control. This is the case for taxpayers, who may employ evasionary practices, 
incidentally to legitimate foreign transactions or to capital flight operations. It 
is even more urgent a problem in the case of those who go abroad solely for the 
purpose of withdrawing their wealth and income from the attention and reach of 
national tax authorities. 

“Small wonder then, that governments entering into negotations on international 
tax matters should have first attended to this matter. The first international 
agreement for the prevention of fiscal evasion antedates the first agreement for 
the avoidance of multiple taxation by over 50 years.” 

Again, in final report, London Conference, Fiscal Committee, League of Nations, 
1946, appears the following: 

‘According to the initial clauses of article I, the object of the Model Con- 
vention on Reciprocal Administrative Assistance is that of assuring, in the interest 
of governments and taxpayers, an effective and fair application of the taxes to 
which apply the Convention for the Prevention of Double Taxation of Income, 
Property, Estates, and Successions. It is indeed the duty of revenue authorities 
to see that each taxpayer should pay the taxes for which he has been assessed 
according to the laws of the country under the jurisdiction of which he comes 
Failure to collect such taxes is indeed susceptible of impairing the services which 
the Government should render to the public or bringing about an increase of 
the taxes borne by nondelinquent taxpayers.’ 

Thus, it is the considered view of those experts from many countries who were 


charged with the duty of studying the subject, that bilateral tax treaties should 


appropriately contain fiscal cooperation provisions designed to protect the par- 
ticipating governments against tax evasion and thus, while insuring against double 
taxation, would likewise reasonably insure that the taxpayer could not take 
advantage of lack of jurisdiction by the taxing governments over his person and 
property in refusing to pay his just tax to such governments. 

This principle has a special appeal in the field of estate taxes. No credit for 
foreign estate tax is allowed by statute. But tax treaties provide for a broad 
credit and thus insure that the estate will, in effect, bear only one tax, namely, 
the higher of the two taxes. Where the property of the estate is located in the 
low tax country and thus the tax of that country is satisfied, the higher tax in 
the other country will be reduced by the credit and the balance of the tax collected 
for such other country. The fiduciary relationship of the executor to the bene- 
ficiaries prevents such executor at his peril from paying the latter tax in the 
absence of a legal obligation to do so. The collection provisions create such an 
obligation. A typical example of this is found in South Africa vis-a-vis the 
United States as will presently be shown. 


o 
] 
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Practical necessity of such provisions 

That it is desirable in practice and in the best interest of the revenue and of the 
taxpaying citizenry to promote and adopt such measures is seen from the fact 
that the United States has occasion to send out notices to its appropriate diplo- 
matie staffs throughout the world relating to United States citizens and aliens who 
are delinquents in their tax responsibilities to the Federal Government. Thus it is 
found necessary to transmit thousands of such notices in the course of each year 
with respect to taxpayers or residents outside the United States, including aliens 
and foreign corporations as well as United States citizens. It is obvious that the 
existence of a tax arrangement with the foreign country of residence will be of 
material aid toward securing a large part of the collection of the taxes involved 
in such cases. 

Again, an analysis of recent cases involving seven United States citizen dece- 
dents domiciled in the United Kingdom, Canada, or Mexico, discloses there was 
determined an aggregate United States tax of about 2% million dollars of which 
only about $875,000 was paid, the balance being uncollectible since the property 
was beyond the reach of the United States. 

The Union of South Africa presents several cases falling into the same category. 
Many United States citizens of considerable means have been domiciled in South 
Africa for decades. In one such instance the decedent died about 2 years ago. 
He was regarded as one of South Africa’s wealthiest residents. The records cf the 
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Bureau do not disclose the filing of any estate tax return and inquiries both here 
and in South Africa have met only evasive action by the estate’s representatives. 
In the case of such United States citizens so domiciled it is understood the general 
practice was not to file United States income tax returns. It is, therefore, clear 
that the fiscal cooperation with South Africa will largely be at the request of the 
United States. 


Miscellaneous matters 


It has been pointed out in opposition to the fiscal cooperation provisions that 
there is no provision found in the fiscal cooperation provisions of the proposed 
treaties which would prevent the foreign country from asking the United States 
(a) to furnish information available in such foreign country or (6) collect the foreign 
tax even though property exists in such foreign country out of which the foreign 
tax could be satisfied. 

Such a contention ignores the fact that it is basic to the administration of those 
provisions that before the United States accepts a request for information in anv 
vase it must be shown by the requesting foreign country that such information is 
not available within such foreign country. In this regard it is unreasonable to 
assume that a foreign country would in any event sustain the delay and trouble of 
seeking from the United States information aveilable within its own borders. 

It is likewise basic that the United States would in no event accept an applica- 
tion for collection of a foreign tax unless it can be demonstrated that the means to 
satisfy such tax is not in existence in the foreign country. 

These principles will be reflected in any regulations issued under the proposed 
or existing treaties reciprocally acceptable by the foreign countries involved. 

One of the witnesses before the subcommittee has referred to the proposed 
regulations under the now-existing income-tax convention with France. The 
text referred to was merely a rough draft designed to elicit comments from tax- 
payers and their counsel and was never intended to represent the final text of 
these regulations. It was so issued on the clear-cut understanding that such 
text was highly tentative. The observations thus made with respect to such so- 
called regulations are therefore premature to say the least. 

General— 

It should be observed: 

1) That the collection provisions found in the proposed tax conventions now 
before the subcommittee do not exceed in scope corresponding articles of the 
Netherlands, Danish, and French conventions now in foree. The objections 
raised before the subcommittee in this regard are reiterations of arguments pre- 
viously advanced against the cited conventions now in effect. It should be em- 
phasized, however, that the National Foreign Trade Council does not oppose the 
South African conventions though each contains collection provisions like those 
in the proposed conventions with Norway and Greece. 

(2) That the Norwegian and Greek collection provisions in keeping with those 
in the Netherlands and Danish conventions, provide that acceptance of an appli- 
cation for collection of taxes is placed upon a ‘‘may” and not on a ‘‘must’’ basis, 
thus leaving considerable discretion in the hands of the receiving state. 

(3) That, while neither the United Kingdom nor Canadian convention provides 
for collection, nevertheless both those countries, in fact, collect United States 
taxes On investment income going to nominees in those countries for benefit of 
persons not entitled to treaty benefits and transmits such collections to the Treas- 
ury in due course. 


NATIONAL FOREIGN TRADE Councit, INc., 
New York 6, N. Y., April 24, 1951 
Senator WALTER F. GrEorGE, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

My Dear Senator GeoreGe: On April 12 Mitchell B. Carroll, special counsel 
to the National Foreign Trade Council’s tax committee, testified before the Sub- 
committee on Tax Treaties concerning the pending tax conventions. 

Enclosed is a copy of a supplemental memorandum prepared by Mr. Carroll 
which we respectfully request be entered in the record as part of the National 
Foreign Trade Council’s statement on the pending tax conventions. 

Yours truly, 
WiiuiaM S. Swinc_e, President. 
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MEMORANDUM ON Tax CoNVENTIONS PENDING SENATE ACTION 


(Supplementing Statement and Memorandum Submitted to Subcommittee on 
Tax Treaties by Mitchell B. Carroll, Special Counsel, Tax Committee, National 
Foreign Trade Council, at hearings of the Subcommittee April 12, 1951) 


The point was made in the presentation by the representative of the National 
Foreign Trade Council to the Subcommittee on Tax Treaties April 12 that the 
provisions on collection assistance in tax treaties are repugnant to the purpose 
and intent of the constitutional grant to Congress of the taxing power, which 
includes no express power to implement treaties by legislation to collect foreign 
taxes. In this connection, attention is called to the tenth amendment, which 
reads as follows: 

‘*The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people.”’ 

In the light of this amendment the United States Federal Government has 
‘limited, enumerated, and delegated powers,’’ as is shown in a quotation from 
6 R. C. L., section 134, which reads as follows: 

“The United States Constitution contains an enumeration of powers expressly 
granted by the people to the Federal Government and accordingly it is treated 
as an enabling and not a restraining instrument. It is axiomatic that the United 
States is a Government of limited, enumerated, and delegated powers, and that it cannot 
exercise any authority not grated by that instrument either in express woids or by 
necessary implication. Whenever a question arises as to whether the Federal 
Government has the right to exercise any particular authority, recourse must be 
had to the Constitution in order to determine whether such authority is found 
therein either by express words or by necessary implication. In construing a 
law of the United States, we look, therefore, to the Federal Constitution to see 
if the power is granted; but, in construing the law of a State, we must determine 
whether the legislature is prohibited by express words or by implication either in 
the Federal or State constitutions, from enacting such a law.’’ [Emphasis sup- 
plied.] 

Under article I, section 8, clause 1 of the Constitution, the delegation of the 
power to tax is only ‘“* * * to lay and collect taxes, duties, imposts, and 
excises to pay the debts and provide for the common defense and general welfare 
of the United States; but all duties, imposts and excises shall be uniform through- 
out the United States.’’ 

The sixteenth amendment conferred no new power of taxation on Congress. 

In the case of tax treaties, the exercise of the treaty-making power of the 
President to accomplish what Congress could not accomplish by legislation in 
the absence of a treaty may not be within the doctrine of Missouri v. Holland, 
because the subject matter of the treaty involved in that case was quite different 
from that in tax treaties. But, in any event, in our view it is not sound policy 
for the President to make commitments in treaties not in harmony with the 
taxing power granted Congress, nor for Congress to implement them if they are 
made. Nor is it practical to adapt our existing tax legislation to enforce foreign 
finally determined tax claims or to apply conservancy measures in the case of 
foreign claims not finally determined. 

Undertakings by the United States to collect taxes for foreign governments out 
of assets in the United States, even though the foreign country may be in a posi- 
tion to collect the tax locally, discourages taxpayers from subjecting themselves 
to the jurisdiction of the other country. They therefore tend to nullify the use- 
fulness of the substantive clauses of the treaties which are intended to facilitate 
and encourage international trade and investments. 

The exercise of the treaty-making power by the President is of course subject 
to the specific limitations on Federal power. This raises the further constitu- 
tional question: Whether the collection assistance provisions conform to the 
requirement in the fifth amendment that no person shall be deprived of his 
property without due process of law. While ‘‘due process’”’ is a difficult term to 
define, generally speaking, in order to comply therewith a law must give the 
person involved notice, an opportunity to be heard and to defend in an orderly 
proceeding adapted to the case in question. 

Inasmuch as the tax conventions containing collection assistance provisions 
are with countries having legal systems which differ from ours, their tax laws might 
not meet our requirements of due process. We have been told by Treasury 
officials that foreign finally determined tax claims are to be treated by the Treasury 
as accounts stated and collected without any notice to the taxpayer or any oppor- 
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tunity for a hearing or an appeal to the courts. Even if the taxpayer should find 
some way of obtaining a court hearing, the court would have to interpret foreign 
tax laws. If Congress should endeavor to frame a law to implement the treaty 
provisions on collection assistance, it too would have to provide for due process 
as construed by our courts, and this would mean providing for appeals to our 
courts on questions arising under foreign tax laws which would burden the courts 
unduly. 

Therefore, it is urged that your committee approve as a standard the income 
and estate conventions with the United Kingdom, Canada, and Ireland, which 
contain no provisions on collectiOnh’ assistance, a as an exception to this rule 
article X VII of the income tax convention with New Zealand which permits collec- 
tion assistance only where needed to prevent nonentitled persons from obtaining 
the benefit of a reduced rate or exemption provided in the convention. 

We feel that in general tax evasion can be prevented by a reasonable system 
of exchange of information, subject to the limitations that the United States 
should not give automatically information about its citizens, residents, or cor- 
porations. The United States should not respond to requests for information in 
particular cases concerning such taxpayers without first notifying them and 
granting them a hearing, in order that they may have an opportunity to show 
that the supplying of the information would violate a trade secret, or be contrary 
to the public interest, or that the information is obtainable in the foreign country, 
or should be refused for other good reasons. 

In short, we feel that tax treaties should be based on the proposition that most 
of the beneficiaries are honest and should not be menaced by arbitrary measures 
intended to reach the occasignal evader who, being forewarned by the publication 
of the treaty, will probably take steps to avoid being taught. ~~ 
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